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1.1. Economic and social effects of corruption

Corruption was already known in the time of therfation of the first
state authorities. This is confirmed by a docunfiewh Assyria, dating
back nearly four thousand years. Another one ishg@ghastra”, a treaty
on corruption, dating back two thousand years. T illustrate the
manner of coping with financial statements relatiogoribery, which
constitutes the evidence for the existence of ption.

Despite the lapse of thousands of years, the irapoet of the
problem has not diminished. Some forms of corruptiisappeared
and some new ones turned up, for example a favieuddposit at
a relative’s company in return for the resignatibom public
procurement, coercion into ordering additional gs@é or an expert's
reports. The person who coerces into paying is thet direct
beneficiary of the bribe, and the bribery is transfd through
undercover companies and foreign companies. Caorugiractices
are obtaining more and more perfect forms and bawpmore and
more sophisticatéd

Corruption may appear in the public sector, thegte sector as
well as between the two sectors. Corruption ratationay occur
between the representatives of the entities agtitign the sectors or
between groups of representatives. They may atiebalf of certain
entities, on their own behalf or they may combime tivo interesfs

In the public sector, corruption occurs where ecoicoand
administrative decisions are taken. Multiplicatioh concessions,
permits, licences as well as agencies substantivaljustified
authorised to conduct audits of the economy, csedéourable
conditions to coerce entrepreneurs into paying

Apart from corruption where the administration seaneets the
private sector and the activities undertaken bylipiduthorities, the

1 Compare. Z. Bielecki-enomen korupcji- diagnoza(The Phenomenon of Corruption
+Przeghd Policyjny” (,The Police Review"), 2002, no. 2(6¢). 39.

2 Foundations of Corruption Prevention Strategydtaid, May 2001, p. 5.

3 A.Z. Kamifski, J. StefanowiczPolski biznes wobec korupgPolish Business against
Corruption), Institute for Private Enterprise and Democratgrsaw 2010, p. 43.
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phenomenon spread over the business area, oveel#t®ns among
entrepreneurs. To obtain a competitive positioshahest entrepreneurs
perpetrate abuses involving outbidding customerd aantractors,
,ouying” employees to take advantage of the tectmes used in the
companies. In our country, it is still believed tttgiving financial
advantage is an acceptable manner to maintainotimpetitive position
on the market. Entrepreneurs, who undertake to umbnalctivities in
a dishonest manner, may expect:

1) criminal and civil liability as well as loss of refation;

2) threats of disclosure of illegal activities whigh,turn, has an
impact on the decrease in the security of the eyegle and the
company properfy

Academic and empirical researches have been caujuethich

disclosed the extent and results of fraud and ptiomiinside companies.
The perpetrators are usually smart — continuallgkitay for legal
loopholes which with a biased interpretation mase giuch opportunities
— possessing knowledge on how to relocate fundedcease the risk of
being caught. The perpetrators possess better atidr Idechnical
knowledge and, along with it, the possibility tonte oversight
mechanisms and stealing money and other resolhadice shows that
abuses are most often perpetrated in unjustifiedhpges, company
property embezzlement, manipulation in public prement and hidden
commission. Lack of supervision by the managenearmtmay result in
a situation where an employee, acting in complianitl the law,
deprives a company of huge amounts of maney

* Business against corruption, International Businessders Forum and Transparency
International, 2005, s. 4 <http://www.unglobalcortparg/docs/issues_doc/7.7/
BACtextcoversmall FINAL.pdf> (as of 8.4.2011).

5 <http://www.egospodarka.pl/24828,Defraudacja-itpmja-w-firmach-narzedzia
-i-metody,1,20,2.html> (as of 8.4.2011).
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1.2. Corruption in light of research and statistics

The research done by Transparency Internationatseeucial for
the diagnosis of corruption in Poland. According dorruption
evaluation measured by the Emi different states, in 2010 Poland
obtained the score of 5.3, which placed our coumnythe 41
position in the ranking of 178 countries (2009 scds.0, position:
49 out of 180)

Since 2000 a growth in the number of corruptiomes has been
observed, with the highest number of 9631 in 300fis tendency is
also confirmed by the statistics of the CentraliASdrruption Bureau
and the Police. In 2009, 5884 pre-trial proceedingee instituted for
corruption crimes. This means that that the le¥ehe previous year
was maintained. In the period in question, 8305 ugion crimes
were reported, which means the increase by 7.8%pared to 2009.

The research done by the Public Opinion ReseardfreCandicates
that Poles claim corruption as a big problem indbentry. Nowadays,
87% of surveyees share this opinion (in 2009 — 8et)ding 44% who
think that the problem is very big (in 2009 — 48%)

As mentioned before, embezzlement and corruptioe teecome
a meaningful risk in each organisation. It is gt an organisation
loses about 5%, on average, of total revenue ddetm and abuse
perpetrated by its employé&sand the estimated costs in the world

® CPI — Corruption Perceptions Index — an index usedransparency International as
a result of public opinion research based on tineegs carried out by 10 independent
institutions. They take into consideration the l@fepublic officials’ abuse of power to
achieve personal advantage. The index scale id@.t®he higher the index, the lower
the corruption level and the higher position inrdaking.

7 http:www.transparency.org/policy_research/surviadices/cpi/2010/results (as of
8.4.2011).

8 Report on security state in Poland in 2009, Miwistf Interior and Administration,
Warsaw 2010, p. 139.

® <www.chos.pl/SPISKOM.POL/2010/K_063_10.PDF>, Korikah Bad&i CBOS,
BS/63/2010 Opinia publiczna o korupcji i lobbinguRelsce (Public opinion on
corruption and lobbying in Poland), Warsaw, May @01

10 profile of the organisation resistance to embezefe and corruption, 20052006 Det
Norske Veritas AS, p. 2.
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amount to 1 billion dollafs. In the past two years, nearly half of
companies in the world experienced economic crimed,the average
level of direct loss increased by almost 48%The May 2008
Ernst&Young reporff indicates that the corruption level in Polish
companies is over twice as high as in other Wedtenope countries.
However, Polish entrepreneurs consider corruptidasaer problem
than the foreign companies. Euler Hermes reseactducted in
cooperation with the University of Szczecin indasatthat in 2009
almost 90% of Polish companies were the victimsdihonest
employees. The number of abuses may be higher i€omsider the
fact that one fourth of them were detected accalgnand 21% are
the effect of the employees’ anonymous informatidierely 8% of
detected cases are the result of professional makagement and
internal and external audit. However, only 4% ofmpanies enable
the employees to report abuses perpetrated byagoiés’.

When the company management team realise the opggrto
put an end to the huge financial losses, it becqmssible to deploy
many abuse prevention measures. The implementationontrol
mechanisms significantly influenced the decrease dhuse.
Companies which monitor embezzlement risk more lyanmecur
corruption costs. It is also necessary to cleaglfin@ what is allowed
and what is not. This can be achieved by the etdioor of a code of
ethics. More and more businesses declare honestystiving to
preserve the fair play principle. The advantageumh performance is
the creation of a positive company imagelnternal audits and

1 Six Questions on the Cost of Corruption (The W8k data), <http://web.worldbank.
org/WBSITE/EXTERNAL/NEWS/0,,contentMDK:20190295~m#tK:34457~pageP
K:34370~piPK:34424~theSitePK:4607,00.html> (as252011).

12 according to the research by Martin Luther Uniitgrin Halle- Wittenberg (Germany)
they cover data from 5400 companies all over thedwshttp://Ammw.pwc.com/pl
/polfins-sol/publ/2007/crime_survey_2007.html>¢&8.4.2011).

13 <www.bankier.pl> (as of 8.4.2011).

14 Entrepreneurs begin fight against embezzlementywawloclawek.info.pl> (as of
8.4.2011).

15 Deloitte’s report ,Abuse — invisible enemy in 2088terprises” — in enterprises in
which the employees perpetrated an abuse, mosbmdspts used disciplinary
dismissal as a consequence, under art. 52 of th®uraCode, and 33% of
respondents took legal action while 19% — civilqe@ure.
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external controls are also meant to be the toolsrébect companies
against corruption. Unfortunately, in many companithe so called
~Sweeping under the carpet” of the information douse can be
observed. Being afraid to lose their good reputatimotivated by
rationality and costs, companies decide to ,gebfithe problem”, i.e.
of the employee, without notifying law enforcemexgiencies of the
detected offenc@ This is due to being scared of criminal liabildf

other individuals whose relation to the offencelddoe disclosed in
the course of investigation. This, in turn, resdlem the lack of

knowledge of benefits arising from some criminalv l@rovisions,

which guarantee impunity to the perpetrator of arugion or

economic crime.

All the above make fight against corruption verffidult. It takes
many forms. Practice indicates that comprehensasnéthe actions
is the basic factor to achieve success.

Therefore, the book provides not only the analysis the
phenomenon of corruption and the discussion of |leigaues
connected with the prosecution of corruption. Théhars give the
most important and practical information on corrptprevention.
We are aware that to some of you it will be nothiegv, however, we
think that all entrepreneurs and other participantshe economic
turnover should have this anti-corruption handbabkand.

16 polish Business Strategy against Corruption, tirietifor Private Enterprise and
Democracy, Warsaw, September 2001, <http://mwwvwpkissets/upload/Opracowania
%20i%20analizy%20/strategia_biznesu_korpucja.pdéaf 8.4.2011).
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2.1. Legal and general recognition of the concept
of corruption

There are two definitions of corruption: substaatoriminal law
definition and a socio-economic one. The distintticas made due to
the fact that criminal law requires a very predegguage while for
preventive purposes a broader definition is sugfiti

In socio-economic (general) meaning, corruptiotefined as:

— performance of public authorities, politicians amdl servants,
which results in their enrichment in an illegal amejustified
manner or in the contribution to the enrichment tbéir
relatives, through the misuse of power entrustetieém,

— an act perpetrated by anyone who due to their dimemdirect
interests breaches the system of regulations foe th
implementation of which they are responsible,

— betrayal of the principle of separation of privdife from
professional life.

Corruption, in the general meaning, is not a léegah as it covers
also the behaviours, such as nepotism or cronyghich are not
penalised but which violate the principles of ethienorality or
culture.

It is widely accepted that there must be two agtiadies. However,
a broader interpretation of the concept of coramptiallows one
perpetrator who abuses public office, such as usimgmpany car for
private purposes. In this sense, corruption caalersthe influence on the
public interest without having to occupy public fioss, such as
a choice of the supplier who supports the offehait appropriate gift

The scope of corruption criminalisation depends tba legal
definition of the term. One of them was presentearticle 2 of the
Civil Law Convention on Corruption and meansquesting, offering,
giving or accepting, directly or indirectly, a bebor any other undue
advantage or prospect of the advantage, which distthe proper

17 Compare: A. Lewicka-Strzateckandywidualny i spoteczny wymiar korupcji
(Individual and Social Aspect of Corruptiorrwww.cebi.pl> (as of 8.4.2011).
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performance of any duty or behaviour required & thcipient of the
bribe, the undue advantage or the prospect of thaatagé®.

The newest legal definition of corruption is sett an article
1 section 3a of the Act on the Central Anti-CorioptBureac’.

2.2. A public official, a person performing a publc function,
a foreign public official

For the existence of venality and bribery, the pergiving the
advantage must be aware that the other personrperfa public
function and must provide the advantage due toftimstion. Article
115 § 13 of the Penal Cdldeesnumerates persons who are public
officials, and article 115 § 19 of the Penal Coddirees a person
performing a public function. Due to the Supremeau€auling, the
latter category was extended and covers:

— the director of a state enterprise within the scopie

management and representing the enterprise outside,

— the chairperson of the Board of Cooperative Housiitgin the

scope of activities associated with the disposalutilic funds,

— the person authorised by the carrier to inspectitoeiments of

the carriage of passengers or luggage in the meapsiblic
transport belonging to the carrier, set up by lamathorities
with the use of public funds, within public utiég in the form
of a company or a commercial partnership,

— an authorised representative of an energy entefprigho

controls the legality of electricity consumption.

In light of the Convention on Combating BriberyFdreign Public
Officials in International Business Transactionshe(t OECD
Convention), a foreign public official means anyrgmn holding
a legislative, administrative or judicial office af foreign country,
whether appointed or elected; any person exerceipgblic function

18 Ratified by Poland in September 2002 (Journalavid.of 2004 no. 244, item 2443).
19 Journal of Laws of 2006, no.104, item 708 as aménd
2 The Penal Code novel 20 May 2010 (Journal of Laws98, item 626).
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for a foreign country, including for a public aggnor public
enterprise; and any official or agent of a publiternational
organisatioft.

2.3. Financial advantage and personal advantage

Financial advantage (art. 115 8 4 of the Penal Code) — in the
meaning of the object of a bribe — is any goodsbatig a particular
need, the value of which may be expressed in molhesan be an
increase in assets but also profitable contragispe preferential terms,
donation, assignment of receivables, dischargelaf tender winning.

According to the Supreme Court, a financial advgatas
providing property to oneself or another persoawwidance of loss in
the property, excluding the events where the acwemnts due to the
perpetrator or another person under the law irefatcthe moment of
the perpetration of the 4tt

Personal advantage(art. 115 § 4 of the Penal Code) — is a non-
financial allowance which improves the situationtioé person who
obtains the allowance (e.g. a promise of promot#ojgb, honouring
with a medal, mastering the profession, apprertipes favourable
image in media, acceleration of surgery term, sesmatacts, etc?.

The distinction between the financial and persoadiantage
should be based on which need it satisfies to aemnigxtent. If it
satisfies financial needs first of all, it is adircial advantage. If it
satisfies a non-financial need, it is a personghathge.

The acceptance of a financial or personal advantageeans its
seizure by the perpetrator. It may take place tiiréom the provider or
it may involve complicated financial operations ebhiare meant to

2L Art. 1 section 4a of the OECD Convention on CotnlgeBribery of Foreign Officials in
International Business Transactions (Journal of d.af 2001 no. 23, item 264),
<http://isap.sejm.gov.pl/DetailsServlet?id=WDU20220264> (as of 8.4.2011).

22 Compare: the Supreme Court resolution of 30 Jgna8B80, VIl KZP 41/78,
OSNKW 1980, no. 3, item 24.

23 Compare: the Supreme Court ruling of 10 July 197RN 9/74, OSNPG 1974,
no. 11, item 130.
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ensure the advantage. It is of no significance héretor not the

acceptance of the advantage influenced the behaabthe person

performing the public function. What is punishethis acceptance of the
advantage or a promise of the advantage, but moutidertaking of

specific actions.

The acceptance of the promise of a financial or psonal
advantageinvolves the acceptance by the perpetrator optbenise to
give any of the advantages for themselves or fandinated person. It is
of no significance whether it is accomplished irrspa or through
intermediaries. The acceptance of the promise aidaantage should be
interpreted as an acceptance expressed in any form.

Giving advantage involves its providing in any manner to the
person performing a public function due to the @enied function.
The promise to give the advantage means a behawvidbe result of
which the person performing a public function magpext that he
advantage will be given in the future. The reladi@t issue need not
refer to a particular activity. It may result infats to ensure
a favourable attitude of the person performing klipdunctiorf”.

The promise may be expressed in any form, howetvenust be
express.

A considerable value property(art. 115 8 5 of the Penal Code)
means a property the value of which, at the timthefperpetration of
the prohibited act, exceeds PLN 200 thousand.

A great value property (art. 115 8 6 of the Penal Code) means
a property the value of which, at the time of tlepetration of the
prohibited act, exceeds PLN 1 million.

Property damage — the total amount of actual logdamnum
emergensind lost profitslicrum cessan¥’.

% The Supreme Court ruling of 12 June 1980, | KB@3IDSNKW 1980, no. 12, item. 93.

% The Supreme Court ruling of 5 November 1997, V KKD5/97, OSP 1998.

%6 The Supreme Court resolution of 21 June 1995,R RZ/95, OSNKW 1995, no. 9-10,
item 58.
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3.1. Legal regulations on corruption offences

The Penal Code is the most important law which igies the
grounds for combating corruptitn Provisions on corruption crimes
are set forth in the following chapters:

XXIX — ,Offences against the Functioning of the t8tand Local
Government Institutions” (art. 228—231),

XXXI -, Offences against Elections and Referendat.(250a),

XXXIV — ,Offences against the Credibility of Documts” (art. 271 § 3),

XXXVI — ,Offences against Business Transactiongt.(art. 296,
296a, 299, 302, 305),

XXXVII — ,Offences against the Circulation of Monewnd
Securities” (art. 311).

3.1.1. Venality and bribery — art. 228 and 229 ofiie Penal Code

Bribery is the most common form of corruption. Tdeare two
forms of bribery:

1) passive, the so called ,officials’ venality” (refirg to those

who accept bribes),

2) active, the so called ,bribery” (referring to thagko give bribes).

The term ,venality” is more proper for passive lrip as passive
bribery is often not passive, especially when as@erperforming
a public function demands advantage. The term vadtribery” is
also misleading. It is hard to speak about the gmessactivity and
involvement when the initiative comes from the pergerforming
a public function.

« art. 228 of the Penal Code (passive bribery)

Passive bribery involves intentional acceptancarofdvantage or
the promise of an advantage. The advantage magdepted before
or after the activit§’. The perpetration of the act occurs at the moment
of the advantage acceptaficeThe perpetrator may be a person

27 Act of 6 June 1997 (Journal of Laws no. 8, iter 58S amended).

28 The Supreme Court ruling of 8 November 1974, R&BE OSNPG 1975, no. 2, item. 20.

29 The Supreme Court ruling of 20 November 1980, R 854/80, OSNPG 1981, no 6,
item 61.
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performing a public function or a foreign officialhe legislator
envisaged six forms of passive bribery:

— 81 - the basic type — involves the acceptanceanige of an

advantage
Example: an official in a licensing authority actePLN 40 thousand
for a ,hassle-free” concession award for the stemifgiquid fuels;

— §2 —the privileged type, an act of a lesser iganice®
Example: after the accomplishment of the concespracedure, an
official in a licensing authority accepts a botté branded alcohol
from the entrepreneur who obtained the concessions;

Graded type¥:

— 8§ 3 - advantage acceptance in connection withréeeh of law
Example: an official in a licensing authority actePLN 40 thousand
for the concession award for the storage of liduils. The applicant
for the concession does not have storage capaditgh( is a prerequisite
to obtain the concession);

— 8 4 — making the performance of one’s official dsitconditional

upon receiving an advantage
Example: an official in a licensing authority deefto the entrepreneur
applying for the concession that such a concessilbbe issued only if
the entrepreneur gives him/her PLN 40 thousand;

— 8 5 — the acceptance of an advantage of consigevalilie or

a promise of such an advantage

Example: an official in a licensing authority acteg’LN 250
thousand in return for ,favourable” of the conceasprocedure for
the storage of liquid fuels;

— 8§ 6 — advantage acceptance by persons performipgbhc

function in a foreign country or in an internatiboeganisation
Example: a representative of an international degdion uniting
entrepreneurs dealing with transportation madeartewhich will be
favourable to one of the entrepreneurs, conditiaralreceiving an
advantage in the amount of EUR 100 thousand.

%0 Graded types of the offences are discussed il desection 4.1.3.

31 Graded types of the offences are discussed il desection 4.1.4.

32 The Supreme Court ruling of 3 December 2002, INKX08/01, OSNKW 2003, no.
3—4, item 37.

22



« art. 229 of the Penal Code (active bribery)

Active bribery involves intentional giving an advage or
promising an advantage to a person performing digéimctior™.
The conduct of the person giving the bribe is thkeo side of
venality. Providing an advantage may be direchdirect. An offence
of promising/giving an advantage is committed & thoment of its
provisior™®. There are five forms of active bribery:

— 8§ 1 —the basic type — giving or promising an ath@ato a person
performing a public function in connection withgfiinction
Example: an entrepreneur applying for the concassieard for liquid
fuels gives PLN 40 thousand to the official conthgthe concession

award for a favourable conduct of the procedure;

— 8§ 2 — the privileged type — an advantage or a penof an
advantage was given when the person performing kdicpu
function demanded such an advantage or conditidm®tier
official activities on the advantage;

Example: after the accomplishment of the concespiogedure, the
entrepreneur applying for the concession awardidaid fuels gives
a bottle of alcohol to the official conducting thecedure;

Graded types correspond to graded types of venality

— 8§ 3 — giving or promising a financial advantageeturn for the

breach of law
Example: an entrepreneur applying for the concesaivard for the
storage of liquid fuels does not satisfy the rezaents and gives PLN 40
thousand to the official while the official awarti® concession despite
being aware that there were no grounds for thedgwar

— 8§ 4 — giving or promising a financial advantagecohsiderable
value

Example: an entrepreneur applying for the concasaigard for the
storage of liquid fuels gives PLN 250 thousand ke tofficial

conducting the concession procedure in return fofawourable
conduct of the procedure;

3 The Supreme Court ruling of 7 1994, WR 186/94, @BN1995, no. 3—4, item. 20.
34 M. Budyn-Kulik, P. Kozlowska-Kalisz, M. Kulik, MMozgawa, Komentarz do
Kodeksu karneg@Commentary to the Penal Cqd©ficyna 2010.
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— 8 5 — giving or promising a financial or persondiantage to
a foreign official in connection with the perforntanof the
function
Example: the owner of a chain of hotels offeredharfcial advantage
in the amount of 10% of the gained profit to a memiof an
international organisation authority in return ébroosing his hotels as
accommodation during the competition;
— 86 —impunity clause — referred to in section4.1.
Example: an entrepreneur applying for the concessieard for liquid
fuels gives PLN 40 thousand to the official conthgthe concession
award for a favourable conduct of the procedurgéer®dome time, the
entrepreneur comes to a conclusion that his condlastimproper and
he notifies the Police on the situation, describing detail the
circumstances of giving the money to the official.

3.1.2. Paid favouritism and trading in influence -art. 230 and
230a of the Penal Code

» art. 230 of the Penal Code (paid favouritism)

Paid favouritism is undertaking to intercede in thettling of
a matter in a state agency or a territorial govemminternational
organisation, domestic or foreign organisation atépg of public
funds in exchange for an advantage or a promise @fdvantage. The
perpetrator's behaviour involves claiming to hav&fluence or
evoking the interested person’s conviction of théstence of such
influence or fostering the person’s convicfiorit does not matter
whether or not the perpetrator has the influenad wrdertakes the
actior’®. It is necessary for the perpetrator to exeraidiénce over
an institution. The initiative of perpetrating tlidfence may come
from the person who undertakes to settle the magewell as from
the person who is interested in a favourable smiutPaid favouritism
is a common offence and appears in two forms:

35 The Supreme Court ruling of 2 March 1972, Il KR¥/OSNPG 1972, no.2, item. 156.

36 The Supreme Court decision of 20 October 2005KI11.84/05, OSNKW 2005, no. 12,
item 120 and the ruling of 29 February1984, Rw B3@SNKW 1984, no. 9-10,
item 94.
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— 81 - basic
Example: an entrepreneur informs a colleague thathhs good
connections with the Inland Revenue and is ablgettle all possible
decisions. He accepts PLN 4 thousand from his aglle, promising
that the Inland Revenue will cancel the penalty cvhhad been
imposed on him before.

— 8§ 2 - cases of a lesser significance
Example: an entrepreneur informs a colleague thathhs good
connections with the Inland Revenue and is ablgettle all possible
decisions. He accepts a bottle of alcohol froncblteague, promising
that the Inland Revenue will cancel the fine whitgtd been imposed
on him before.

» art. 230a of the Penal Code (active paid favounitisading in

influence)

It involves giving or promising an advantage toiermediary in
exchange for the settling of a matter in a statneag or a territorial
government, international organisation, domestic &sreign
organisation disposing of public funds in exchaf@ean advantage
or a promise of an advantage. The intercessiondmtolve unlawful
influence on a decision, performance or omission ayperson
performing a public function in connection with thgerformed
function. It involves the same elements as bribapwever, the aim
of the perpetrator is to pay for the intercesshart, not necessarily to
pay the person who takes the decision. It is a comaifencé’ and it
appears in two forms:

— 81— basic
Example: the entrepreneur, on whom the Inland Reyemposed
a fine, gives PLN 4 thousand to the deputy heaitsd in exchange
for which he promises to influence the deputy heachncel the fine;

— 82 —acase of alesser significance
Example: the entrepreneur, on whom the Inland Rev@nposed a fine,
gives a bottle of alcohol to the deputy head’snitien exchange for
which he promises to influence the deputy headtwel the fine;

57T M. Budyn-Kulik, P. Koztowska-Kalisz, M. Kulik, MMozgawa,Komentarz.., issued
as above.
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— 8§ 3 — impunity clause

Example: the entrepreneur, on whom the Inland Rexémposed a
fine, gives PLN 4 thousand to the deputy head@anftiin exchange
for which he promises to influence the deputy headancel the fine.
After some time, the entrepreneur comes to a cemiuthat his
conduct was improper and notifies the Central Aldrruption

Bureau on the situation, describing in detail theuwnstances of
giving the money to the official.

3.1.3. Abuse of trust/mismanagement — art. 296 di¢ Penal Code

Damage must take place through the abuse of congmeter
negligence. The subject of this offence may be tdmyperson obliged
under the regulation or the decision of a competenhority or the
contract to manage the property or business ohansubject, e.g. the
director of a state enterprise, a board member adpital company,
a proxy®. The act is of effective nature. The effect mesigsificant
property damage. It should be expressible in marey it may also
cover the infringement of intangible assets.

— 81 - basic — covers causing, by the person obligeler the act
or the decision of a competent authority or thetram to
manage the property or business of another subjefkt,
a significant property damatjen the property of the subject by
the excess of powers granted to them or negligericthe
obligations assigned to them.

Example: despite a negative opinion of the superyisoard as well
as despite objective market circumstances, theidamts of the
company concludes a very unfavourable contractttier supply of
services, as a result of which the company losé¢ 250 thousand,;
Graded types:

— 8§ 2 —if the perpetrator acts to obtain a finanatlantage
Example: despite a negative opinion of the superyiboard as well
as despite objective market circumstances, aiminghtain public
procurements to the enterprise owned by his dauyghe president of

3B M. Budyn-Kulik, P. Koztowska-Kalisz, M. Kulik, MMlozgawa Komentarz.., ibid.
3 The Supreme Court resolution of 21 June 1995,F RZ/95, OSNKW 1995, no. 9-10,
item 58.
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the company concludes a very unfavourable contreith the
enterprise on the delivery of services, as a restiltwhich the
company loses PLN 250 thousand;

— 8§ 3 - if the perpetrator causes a huge damage
Example: despite a negative opinion of the superyi®oard as well
as despite objective market circumstances, theidamts of the
company concludes a very unfavourable contractttier supply of
services, as a result of which the company losé¢ Phillion;

— 8 4 —if the perpetrator of the offences refer@ant8 1 or § 3

acts unintentionally

Example: counting on a positive development ofrtiagket situation,
the president of the company invests all free assktthe entity in
shares of listed companies. As a result of stockketacrash the
investment brings loss of PLN 300 thousand.

3.1.4. Economic corruption — art. 296a of the Pen&ode

The prerequisite for the occurrence of the offeiscthe perpetrator
officially operating in the enterprise. The formdawgontent of his
empowerment is meaningless. The behaviour connedtiegsignificant
influence” on the decisions is tightly related teahcial results arising
from the decisioris.

— 8 1 — basic, venality — the perpetrator may bersopeperforming

a managerial function in an organisational unit, f@ving
a significant influence on decisions connected with activity of
this unit (e.g. an accountant) as well as eactope@maining in
an employment relationship, service contract ortreach work
relationship. The perpetrator's behaviour involttes acceptance
of advantage or the promise of advantage in exahdiog
negligence or omission by which he/she can causanéial
damage to the unit. The advantage may also be govamfair
competition or inadmissible preferential actiVttpn behalf of
the participant in the economic turnover.

4% Commentary to the Penal Code, ed. As¥k, vol. 2, CH BECK, Warsaw 2006.

41 Unacceptable preferential activity — illegal, unfar dishonest conduct constituting an
advantage for another entity at the expense afdhmany represented by the manager,
such as the disposal of property or business akegptionally low price and unlawful
favouring of the bidder in connection with the implentation of public procurement.
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Example: the person appointed by the board of @iredo negotiate
and sign trade agreements, in exchange for a fadaaclvantage
amounting to PLN 25 thousand given by one of thetraotors, signs
a contract for the supply of services, despitefdioe that the bid is the
least favourable and more expensive by PLN 75 tralithan other bids;

— 8§ 2 - basic, bribery — involves giving or promising advantage
under circumstances referred to 8§ 1

Example: during talks with the person appointedthy board of

directors to negotiate and sign trade agreemehts, supplier of

services gives PLN 25 thousand to this person chaxge for the
conclusion of the contract for the supply of seggicespite the fact
that the bid is the least favourable and more esigenby PLN 75

thousand than other bids;

— 8§ 3 - privileged

Example: the person appointed by the board of tdreto negotiate and
sign trade agreements, in exchange for a finaadntage in the form
of a bottle of alcohol given by one of the contegt signs a contract for
the supply of services, despite the fact that tickid not the most
favourable and more expensive by PLN 5 thousanddtieer bids;

— 84 — graded of passive bribery — by his condet perpetrator
caused a significant damage to the unit which eygaldim or
which he represents

Example: the person appointed by the board of wiredo negotiate
and sign trade agreements, in exchange for a fialaaclvantage
amounting to PLN 25 thousand given by one of th&reators, signs
a contract for the supply of services, despiteftlee that the bid is
objectively the least favourable and more expensiyePLN 250
thousand than other bids;

— 85— impunity clause

Example: during talks with the person appointedthy board of
directors to negotiate and sign trade agreemdmssupplier of services
gives PLN 25 thousand to this person in exchangéhéconclusion of
the contract for the supply of services despitefdloethat the bid is the
least favourable and more expensive by PLN 75 #valithan other bids.
Afterwards, the supplier comes to a conclusion thiat conduct was
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improper and notifies the Police on the situataescribing in detail the
circumstances of giving the money.

3.1.5. Corruption in sports — art. 46—49 of the Spts Act*?

— art. 46 section 1 — basic, venality — the perpetratay be
anybody who in connection with sports competitionganised
by a Polish sports union or an entity acting unaerontract
concluded with this union or an entity authorisgdtte union,
is responsible for the behaviour involving the @taace or
promise of an advantage in return for dishonestioof? which
may influence the competition result. The distartiof the
results is not required to occur.

Example: before a Premier League match, in exchéorge financial
advantage amounting to PLN 20 thousand given by djgosing
team’s president, the other team’s goalkeeper g®snio let two
goals in during the match;

— art. 46 section 2 — basic, bribery — the perpatiatanybody who
under circumstances set forth in section 1 givespramises
a bribe. The perpetrator must be aware that theidlcl given or
promised an advantage is a person having influecethe
competition result

Example: before a Premier League match, in exchémge financial
advantage amounting to PLN 20 thousand given byppesing team'’s
president, the other team’s goalkeeper promisies ito two goals;

— art. 46 section 3 — privileged

Example: before a lower-class match, the refereems a financial
advantage in the form of football boots worth PLONfom an activist
of one of the teams in return for favourable referg;

— art. 46 section 4 — graded — the perpetrator oathaeferred to
in section 1 or 2 accepts an advantage or a prowofisan

42 Journal of Laws 2010 ., no. 127, item 857 asrated.

43 Fraudulent conduct is breaking the rules of sportsmoral norms. Dishonest
conduct is not only a conduct contrary to sportesubut also to the rules of
competition in sports (with the principle of thesbsporting result), and also with
the general principles of ethics.
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advantage of considerable value, or gives sucldeandage, or
demands the promise of such an advantage
Example: before the Premier League match which aatlide about
Poland’s championship, in exchange for a financalvantage
amounting to PLN 250 thousand given by the opposiEgm’s
president, the other team’s goalkeeper promisés to two goals;

— art. 47 — participation in betting — the perpetratga person
having information on committing an offence undgicke 46
or a person to whom the knowledge was passedcipating in
betting with reference to sports competitions toiclththe
information refers

Example: before a Premier League match, a fooftajler of one of
the teams received information that in exchange dofinancial
advantage amounting to PLN 250 thousand given kydpposing
team’s president, the goalkeeper of his team preunis let two goals
in during the match. He instructs his brother to PeN 20 thousand
on the failure of the club he plays for;

— art. 48 — the counterpart of the offences under28@ and 230a
of the Penal Code

Example: the president of one of football clubsamgred with the
fall to a lower competition class meets a man whors to have good
connections with the Polish Football Associatidranks to which he
is able to influence the results of the meetingshst the team could
remain in the same league. However, he will dooit PLN 400

thousand. The president gives the money and rexjfesaction.

— art. 49 — impunity clause

Example: before a Premier League match, in exchéorge financial
advantage amounting to PLN 20 thousand given by djgosing
team'’s president, the other team’s goalkeeper @m@snio let in two
goals. However, the president comes to a conclusianhis conduct
was improper and notifies the Police on the situgtidescribing in
detail the circumstances of giving the money.
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3.1.6. Money laundering- art. 299 of the Penal Code

Money laundering is entering funds originating froriminal activity
into financial circulation. The aim is to concela¢ tillegal origin of the
money"“. Corruption is a source offence in relation to mplaundering,
which means that all funds obtained through itligty money™°.

— 8 1 — basic — the perpetrator may be anyone whereminds

originating from advantages connected with the @egtion of
a prohibited act. Obstruction to find out theirnaimal origin
and the place of storage are also punished. Thectsbjof
executive activities are the means of payment, nfife
instruments, securities, foreign exchange, propeights,
tangible and intangible property.

Example: the perpetrator bought a life insurandeeypan the amount

of PLN 2 million, paying high premiums in severaktialments; the

money he paid with came from trade in stolen pagj

— 8 2 — basic — the perpetrator is an employee oblaliged

institutiori'®.
Example: an entrepreneur dealing with currency amgb facilitated
a friend entering huge amounts of money into catioi;

— 85— graded — the perpetrator acts in agreemémbitier persons
Example: an advocate in agreement with a notaryaanid specialist
working for a bank transferred funds from the entise assets
abroad. The advocate had the power of attorney amage the
enterprise assets.

— 86 — graded — the perpetrator obtaining a considerfinancial

advantage is also subject to the penalty set for§b

4 R. Typa,Zwalczanie przegpczaci gospodarczej, Przegiczd¢ gospodarcza —
problemy wspotpracy mailzynarodowej(Fighting Economic Crimes, Economic
Crime — International Cooperation Problejsred. H. Machiska, p. 29-32,
Warszawa 2008.

45 See: definition of money laundering in 1l Guidwdiof the EU (Journal of Laws no.
309 of 25 November 2005). In Polish legal systemyigions of art. 299 of the
Penal Code and art. 2 section 9 of the Act of 1@8exaber 2000 refer to it.

8 Art. 2 section 1 of the act of 16 November 2000Mwoney Laundering Prevention
and Financing of Terrorism (Journal of Laws of 2040. 46, item 276 as
amended).
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Example: the president of a big joint-stock compambezzled PLN
260 million out of the company’s assets througtitfams companies;
— 8§ 7 — seizure of objects from crimes;
— 8§ 8 — impunity clause.

3.1.7. Acting to the detriment of creditors — art.302 of the Penal
Code

The provision defines the liability for creditorgavouritism,
involving satisfying the claims of some of themtwihe detriment to
others. The subject may be the debtor to at Iémsetcreditors. The
payment may be in cash or by transfer of a passseéts.

— 82— bribery of a creditor or creditors — involgegng a financial
advantage or a promise of an advantage to a ardghtine debtor
or a person acting on the debtor’s behalf in exgbdar acting to
the detriment of other creditors. The creditor raybribed by the
debtor or any other person acting on the debtatmiest. The
crime is perpetrated at the moment of giving ornpsing an
advantage. The bribed creditor is not required nidettake any
action to the detriment of other creditors.

Example: an entrepreneur promised to repay thewiébtan additional
10% interest in return for sustaining suppliesaaf bther competitors;

— § 3 — creditor's venality — involves the acceptarafean
advantage from a debtor or a person acting on belfighe
debtor in return for acting to the detriment of estlcreditors.
Only the creditor may be the perpetrator.

Example: The situation as above but it was the itmedwvho
demanded an advantage.

3.1.8. Frustration or obstruction of public procurements
— art. 305 of the Penal Code

— 81 —it covers frustration or obstruction of a luprocurement
or entering into agreement with another personwhich the
perpetrator acts to the detriment of the propeviper, a person
or an institution on behalf of who/which the ten@eorganised.
For the crime to be committed, the perpetratorassupposed
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to achieve the aim in the form of a financial adege.
Anybody can be the perpetrator.
Example: for 10% of the tender value, in agreemefth the
representative of a participating company, the rpleason of the
tender committee assured the company winning thgetedespite the
fact that the two other bidders offered better diboms.

3.2. Other provisions

— art. 271 § 3 of the Penal Code (attestation ofraruth)

— § 3 —graded — acting to obtain an advaritage
Example: in exchange for a personal advantage enfohm of an
erotic service, a legal adviser certified a falseunent stating that
AB — an entrepreneur — was staying at his huntiougé during two
summer months (for the entrepreneur it was an alitthe on-going
criminal proceeding connected with the embezzlemeht his
company’s assets);

— art. 311 of the Penal Code (dissemination of fadk@mation)

The perpetrator disseminates false information onceals the
information on the tenderer’s financial standindisTinformation must
be relevant to the acquisition, sale of securiiesancrease or a reduction
in the contribution. The object of the activity tlke documentation
relating to trading in securities. Anybody canliie perpetrator.
Example: the entrepreneur withheld the informatonthe control of
the product safety due to which the share pricendidchange (it was
about to decrease significantly);

— the Public Procurement Act of 29 January 2804

The reports of organisations dealing with corruptio Poland
indicate that public procurement procedures aret thosatened with
irregularities. The act aims to ensure the coresgnof public
procurement conduct and proper management of fisodsthe state

“"The Supreme Court ruling of 13 August 1976, IV K&8/76, OSNPG 1976, no 11,
item 104.
48 Journal of Laws of 2004, no. 19, item 177 as arednd
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budget. The liability for breaching its provisiossset forth in Chapter
VII, articles 200-201.
— the Act of 21 August 1997 on Restrictions on Cordoic
Business Activitiedy Persons Performing Public Functions

The Act contains provisions which prevent the fulises to use
a public function for individual or group purposgssociated with, e.g.
employing a person occupying a state leading pasiti a commercial
company’. Implementing the restrictions on employment asubacting
of business activities set out in art. 2 of the, Aleé legislator aimed to
eliminate the conflict of interest in the event simultaneously
performing a public function and obtaining finahc@vantages due
employment in the economic sector.

— unfair lobbying

Lobbying is a manner of representing and promoimegrests of
different social groups. Its essence is to inflgeneithin a certain
legal system, the decisions taken by the publibaiites.

In Poland, lobbying is regulated by an *8ctobbying is any
activity carried out by lawful methods, aiming tdluence the public
authorities in the law making process. Professidolbying covers
lobbying activities and paid lobbying, conducted lwehalf of third
parties in order to reflect their interests in thev making process.
This activity can be performed by an entreprenauby a natural
person on the basis of a civil law agreement.

3.3. Unpunishable forms of corruption

3.3.1. Nepotism and cronyism

Nepotismis an abuse of one’s position by backing one’streds.
The key determinant of nepotism is direct subottitima

Cronyism is favouritism based not on kinship but on social
relationships. Protégés are people who usuallyatchave adequate
skills or qualifications.

4% Journal of Laws no. 106, item 679 as amended.
%0 Act of 7 July 2005 on Lobbying Activity in the Lamaking Process (Journal of
Laws no. 169, item 1414 as amended).
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3.3.2. Conflict of interest

According to prof. A.Z. Kaminski, a conflict of ietest means
performing a public function by a public persontyr members of
their closest family, or maintaining private congawhich could affect
the content of official conduct in a manner whickgin give rise to
doubts on their impatrtiality.

A conflict of interest appears in different formsdaoccurs at all
levels of economic, political and administrativeivties. Most codes
of ethics contain a section referring to a conftitinterest, which, on
the one hand, contains an order to avoid them @mdhe other hand,
envisages to disclose the conflict when it is ingilnle to avoid it.
A conflict of interest is one of key issues in mesis ethics. Many
entrepreneurs are aware of the significance optbblem. Therefore,
special regulations are implemented, e.g. in batakprevent conflict
of interest effectively.

Conflicts of interests occur in the following event

» having financial connections with the family, frashor other

connections with the suppliers, clients, customersother
entities cooperating with the company,

« connections with the competing party, e.g. by eymplent or

consultancy,

« involvement in the production of goods or servicehjch is

competitive against the company,

« working for other entities than the company andngsihe

company’s equipment or working hours for this,

» rendering services for companies other than thesegfrom the

employment relationship, e.g. sale of materialgipggent rental,

» access to confidential information, the use of Wwhitay bring

a financial or other advantage,

51 A. Lewicka-Strzatecka, Instytut Filozofii i Soapmji PAN (Institute of Phylosophy and
Sociology of the Polish Academy of Sciences)Kionflikt intereséw — konflikt wartai,
Teoretyczne i praktyczne aspekty identyfikacji raedgczania konfliktu interesdw
red. A. Wegrzecki, p. 15 Conflict of Interest- Conflict of Values. Theoretical and
Practical Aspects of the Conflict of Interest Idfgzation and Restriction

52 <http://www.bgz.pl/mifid/konflikt_interesow.htmi¢as of 8.4.2011).
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« combining the functions or connections between qers
performing functions, between whom there is a teitd or
bilateral dependence, e.g. the production and abfunction.

3.4. International regulations

For Polish enterprises, the most important intéonat regulations

concerning combating corruption are:

« United Nations Convention against Corruption®, which
envisages, among others:

— combating corruption in the public and private egct

— recovery of property originated from corruptiorgrisferred
to other states,

— international cooperation in investigations, prabegs and
punishing of perpetrators as well as in recovemyroperty,

— implementation of a transparent public procurement
procedure and public reporting.

« Convention on Combating Bribery of Foreign Public
Officials in International Business Transactiond’. The
Convention specifies:

— the penalisation of activities perpetrated in catioa with
business activities,

— required actions to adjudicate seizure and cortfsteaof
funds originated from corruption as well as thecpexs
gained due to an offence,

— guidelines concerning money laundering and accognti

» Council of Europe Civil Law Convention on Corruption
which ensures in domestic laws that the person who suffered
damage due to corruption has the right to takel kagf#on to be
awarded compensation for the damage by imposing:

%3 <http://www.unodc.org/unodc/en/treaties/ CAC/indigml> (as of 8.4.2011).

%4 <http:/imww.oecd.org/document/21/0,3746,en_26485942017813 1 1 1 1,00
.html> (as of 8.4.2011).

%5 as above.
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— on each Party the obligation to provide in itsiiné law for
any contract or clause of a contract providingdorruption
to be null and void,

— on each Party the obligation to provide in itsiiné law for
appropriate protection against any unjustified sancfor
employees who have reasonable grounds to suspect
corruption and who report in good faith their sogm to
responsible persons or authorities,

— on enterprises the obligation to draw up annuabuaats
which will be confirmed by internal auditors.

e European Union regulations — corruption in the private
sector®

— Council Framework Decision 2003/568/JHA of 22 2003
on combating corruption in the private settaccording to
which corruption offences in the private sector tagated as
intentional criminal offences. It also imposes tidigation
to implement additional penalties of temporarilplgbition
from carrying on this particular or comparable bhess
activity in a similar position or capacity, if théacts
established give reason to believe that thereiskaf abuse
of position. The European Union orders the MembateS
to hold legal persons liable for corruption pragsic

¢ 2006 OECD Council Recommendation on Bribery and

Officially Supported Export Credits. It requires the Member

States to undertake steps against bribery andategicactions

which should be undertaken in connection with tlgcial

support. The agencies were authorised to seleairexpedits
on the preliminary stage of analysis to eliminateose
applications which may raise a suspicion of brib&itye Export

Policy Insurance Committee implemented regulatioios

procedures associated with the export insuranceagteed by

the State Treasury, which aim to prevent bribery:

%6 <http://ec.europa.eu/home-affairs/policies/crimiate_corruption_en.htm> (as of
8.4.2011).

57 <http:/leur-lex.europa.eu/LexUriServ/LexUriSen2d6=DD:19:06:32003F0568:
PL:PDF> (as of 8.4.2011).
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1)

2)

3)

requiring exporters/applicants, to disclose whettiey or
anyone acting on their behalf in connection with tilansaction
are currently under charge in a national courtvithin a five-
year period preceding the application, have beenicied in
a national court or been subject to equivalentonati
administrative measures for violation of laws aggbribery of
foreign public officials of any country, and thékey do not
appear on the publicly available debarment listera# of the
international financial institutions (,debarmerst4$”: the World
Bank® and EBRD);

requiring that exporters/applicants disclose thenily of
persons acting on their behalf in connection witie t
transaction, and the amount and purpose of commissind
fees paid, or agreed to be paid, to such persons;

in case of a conviction of exporters/applicantsasuees for
violation of laws against bribery of foreign publafficials
verifying whether appropriate internal correctivel greventive
measures have been taken, maintained and documented

%8 <http://www.cha.gov.pl/portal/pl/48/618/Antykoruygee_procedury_Banku
_ Swiatowego.html> (as of 8. 4.2011).
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4.1. Penal liability

The law in force aims to combat corruption effeehythrough
penal sanctions and deprivation of the proceedsriofie. It also
complies with the preventive aspects. In the legalse, corruption is
a crime prosecuteei officioand is punishable. Sanctions:

— the penalty of deprivation of liberty for a term bétween

1 month and 12 years (15 years at the concurrerice o
offencesy®:

— the penalty of restriction of liberty for a term dketween
1 month and 1 year;

— fine — art. 33 § 2 of the Penal Code imposed imgenf daily rates
defining the number of daily rates to be levied #greamount of
each rate; unless otherwise provided by the laavicihvest number
of daily rates is 10, and the highest is 540. Téity date may not
be lower than PLN 10 or higher than PLN 2000;

And penal measures in the form of:

— interdiction preventing the occupation of speciffposts
(e.g. traffic controller, automotive diagnostician)

— interdiction preventing the exercise of specifiofpssions — art. 41
§ 1 of the Penal Code (e.g. a doctor, a teacher);

— interdiction to engage in specific economic adeat— art. 41
§ 2 of the Penal Code (e.g. construction activitpr@ganisation
of sports competition);

— forfeiture of items (all material objects) — art 4f the Penal
Code;

— forfeiture of the financial advantage — art. 45w Penal Code
(direct and indirect advantage obtained from crime)

— making the sentence publicly known;

— pecuniary consideration for a specific social goal.

In the event of corruption offences, the courtsallgurule the

deprivation of liberty, including the conditionabg of the execution,

%9 In the catalogue of penalties, the following peeslare also enumerated: deprivation of
liberty for 25 years and deprivation of liberty de, which are envisaged for other
crimes.
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as well as a fine. The fine adjudicated indepergeaitthe penalty of
the deprivation of liberty constitutes an additiomiément of a financial
nature. It is imposed when the perpetrator obtaiaedinancial
advantage from the offence.

The penal measure of the forfeiture of items fraime and the
financial advantage (or their financial equivale®ty. a car received
as a bribe as well as an object being its outcane,a car bought
with the money received as a bribe, is aimed taidephe perpetrator
of the so called fruits of crime. Therefore, thgisature requires the
court to rule such forfeiture as the sentence foorauption offence.

The responsibility of the collective entity is réaged by article
416 of the Civil Code, which states that a legaispe is liable to
redress the damage caused through the fault of #gencies.
Moreover, the Act on Liability of Collective En&és° defines the
principles of liability of collective entities foprohibited acts under
penalty as well as the conduct relating to suchilitg. Therefore,
collective entities are liable for corruption oftexs set forth in: art.
228 of the Penal Code, art. 230 of the Penal Carde296a of the
Penal Code, art. 302 § 2 and 8 3 of the Penal Gaodkalso art. 46—48
of the Sports Act, based on the liability for art atich constitutes
the behaviour of a natural person acting on betfatfis entity if this
behaviour might result in an advantage to the ctille entity®*

A collective entity may be sentenced to a fine leetw1 thousand
and 20 million PLN but no more than up to 10% oé tlevenue
generated in the tax year when the offence, whicthé grounds for
the collective entity’s liability, was committed.part from the fine,
the court rules the forfeiture %f

— the objects originating from the prohibited actobiects used or

designated for use as the tools of perpetratingribfabited act;

— the financial gains originating from the prohibitect;

60 Journal of Laws of 2002 no. 197, item 1661 as atmen

51 Compare: B. Kolasiki, Obywatelska Karta Antykorupcyjna, Prokuratdgelacyjna
(Citizen’s Anti-Corruption Chart, Appellate PubRrosecutor’s Office), Szczecin 2005.

52 Art. 8 of the Law on Liability of Collective Eniéits for Acts Prohibited under Penalty.
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— the amount equivalent to the objects or finanaaldfit originating

from the prohibited act as well as the ban on ustrlgic benefits.
The collective entity can be penalised with:

— the ban on promoting or advertising the businedsvites
which it conducts, the products it manufacturesselts, the
services it renders, or the benefits it grants;

— the ban on using grants, subsidies, or other farfrfinancial
support originating from public funds;

— the ban on using the aid provided by the intermatio
organisations the Republic of Poland holds memijeish

— the ban on applying for public procurement consact

— the ban on pursuing the indicated prime or incidehtisiness
activities and also public pronouncement of thdéngil The
temporary or permanent ban on the conduct of bssine
activities, placing under judicial supervision oudicial
liquidatiorf®.

4.1.1. Circumstances excluding penal liability (impnity clauses)

The law provides the opportunity to avoid punishtmbg the
person who gave a bribe. The perpetrator is noispable if the
following conditions are met:

— the ,active regret” provision — the person givinge tbribe
reveals all relevant circumstances to the law eeiment
agencies before the agencies detect them. It isuféitient to
only pass some information on the event while calicg
othef. If the perpetrator repeatedly gave the finanaal
personal advantage to the same person, it is pedsiluse the
institution of impunity only if the perpetrator resis all
circumstances constituting the continuou§®a@he act must be

8 Compare: B. Kolasiski, wyd. cyt.; por. M. Budyn-Kulik P. Kozlowska-Kalisz,
M. Kulik, M. Mozgawa,Komentarz.., quoted issue.

® The Supreme Court’s ruling in Poznan, Il AKa 16/0BA 2002/9/69.

® The Supreme Court’s ruling of 8 March 1985, IV KR/85, OSNKW 1985, no.
11-12, item along with the gloss by M. Surkont, yidoPrawo” (New Law) 1986,
no. 11-12, pp. 138-139.
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reported in person to the Police, the prosecutoffee, the
CBA or any other law enforcement agency. The aetsdaot
indicate the form of the notification on the fadtgving the
bribe, which means that it may be reported in argnmer.
However, an anonymous notification does not satitfg
requirements of art. 119 § 1 item 4 of the Penaledwhich sets
forth that the pleading must contain the signatirthe person
who submits the informati6h

the advantage or the promise of an advantage has be
accepted. The acceptance may be of an impliedeatuy. by
a gesture. If the bribe has not been accepteghdison is liable
for active bribery, but when the acceptance takasepwhile the
perpetrator incites another person in order toeisstminal
proceedings against them, he is liable for ingtgatinder art. 24
of the Penal Code.

The legislature leaves the assessment, whetheptotha above
conditions are met, to the body set up to prosectitees which has
been informed by the perpetrator of the crime, saslthe CBA. The
following provisions allow the exclusion of penglhility:

In

art. 229 § 1-5 of the Penal Code (bribery in thiglipisector),
art. 230a § 1 and § 2 of the Penal Code (tradingfimence),
art. 296a § 2 or 8§ 3 of the Penal Code in connectitth § 2
(economic bribery),

art. 49 of the Sports Act (sports bribery).

the above mentioned provisions, impunity medra the law

enforcement agency does not institute penal pracgedigainst the
person who gave the bribe, and the instituted pdiogs are
discontinued. The fact that the perpetrator is pumishable in the
course of the pre-trial proceedings results in atewto discontinue,
or if that fact was established only after the canoement of the trial

% R.A. Stefaiski, Zawiadomienie o niepopetnionym przestwie wswietle prawa
karnegq ,Prokuratura i Prawo”Notice of a non-perpetrated criminal offence in
light of criminal law ,Prosecution and Law”) 2005, no 10, p. 35.
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— the sentence to discontinue the trial. The peaftappears in court
against the briberee as a witrféss

Only the perpetrators may benefit from impunityervif the
perpetrator initiated the bribe and then made tipprapriate

notification. The persons who accept the bribe matybenefit from
such an opportunity.

4.1.2. Mitigating circumstances

The impunity clause does not apply to persons dicgebribes
(unless they themselves are petitioners in thein oase). However,
also this group is offered an opportunity to mitegahe penalty or
even suspend the execution of the penalty (ar§ 80and § 4 of the
Penal Code).

The court applies extraordinary mitigation of peyf4l or may even
conditionally suspend the execution of the penaifjh respect to the
perpetrator who co-operating with others in theoeeation of an offence
reveals information pertaining to the persons iweglin the offence or
essential circumstances of the offence to the ggesponsible for its
prosecution. The waiver of penalty is optional. Wgomotion from the
state prosecutor, the court may apply an extraarglimitigation of the
penalty or even conditionally suspend the executiotine penalty with
respect to the perpetrator who irrespective ofexpjanation provided in
his case revealed and presented essential ciraurestanot previously
known to the agency responsible for prosecutioanabffence subject to
a penalty of deprivation of liberty exceeding 5rgedoreover, the court
may renounce the imposition of the penalty if tie 1of the perpetrator
in the commission of the act was of secondary itapoe, and the passed
information has helped to prevent the commissicamother offence.

7 Compare B. Kolasbki, quoted issue., G. Kobuszewski, Z. BieledRizestanki
wylgczenia lub ztagodzenia odpowiedzidlriokarnej sprawcy przegistwa korupcji
(Prerequisites for exemption or mitigation of criadiniability of the perpetrator of
a corruption offengein: Zwalczanie przegbczaci korupcyjnej w PolscéCombating
corruption offences in Polajded. Z. Bielecki, J. Szafiaki, Szczytno 2007, pp. 96-98.

® The extraordinary mitigation of a penalty consistshe imposition of a penalty
below the lower statutory level, or the impositfra penalty of lesser severity.
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It should be noted that the application of artaéd 61 is subject to
the attitude of the perpetrator after the commisgib the offense,
especially to the cooperation with law enforcemagencies and
administration of justice.

The extraordinary mitigation of penalty is subjetd two
prerequisites:

— the perpetrator notified the law enforcement ageonythe

offence and the circumstances of the perpetrafidimeooffence,

— the notification was submitted before the law ecdonent

agency found about the offence and the circumssao€ats
perpetration.

The goals, motives or the reasons why the perpetsatbmitted
the notification do not matter for the applicatiohthe mitigation of
the penalty or the waiver of the penalty:

— art. 302 8 2 and 8§ 3 of the Penal Code (corruptigainst

creditors)

— with regard to the perpetrator who voluntarily c@ngates
in full for the damage caused, the court may apaly

extraordinary mitigation of the penalty or even aence its

imposition (art. 307 8 1 of the Penal Code — referart. 296,

299-305 of the Penal Code). With regard to the gtesifor of

the offence who voluntarily repaired a significagart of the

damage, the court may apply an extraordinary nmitigeof the

penalty— art. 307 8 2 of the Penal Code. The redress &f th
damage need not occur prior to the institution dgfmimal
proceedings. These conditions can be successfalypleted
until the collapse of the final settlement. The yismns of
article 307 of the Penal Code are based on théutish of
active regret, which comprises the mitigation oeraption of
criminal liability as a result of remorse expresdseyl the
perpetrator and seeks to compensate for the |désrexll by
creditors as a result of the perpetrator's crimaadlities.
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4.1.3. Cases of a lesser significance (graded types

The graded type of corruption offences is the dtedacase of
a lesser significance, subject to a fine, the ggnaf restriction of
liberty or the penalty of deprivation of libertyrfap to 2 years. It
occurs in art. 228 § 2, 229 § 2, 230 8§ 2, 230a 89%a § 3 of the
Penal Code and in art. 46 section 3 of the Sparts A

Providing advantage, which slightly exceeds sogialtceptable,
customary gratifications, comprising the acceptaatesmall gifts,
such as a bottle of cognac in gratitude for expoassof sympathy or
special efforts, within the limits of the functiggerformed can be
examples of the above. It is not an offence to givaccept a usual
expression of recognition, gratitude in the fornflofvers, small gift
of an advertising nature, such as a pen or a catel®lich gifts of
symbolic value should not be treated as an objegtwibe despite the
fact that they constitute a financial advantage, deample, after
a surgery, as an expression of gratitude, the miatigive flowers or
sweets to the medical staff. However, giving sudtaatages prior to
the admission to hospital does not exclude thewfolaess of the act.

The graded type will also occur when the advantagle promise
of the advantage are given when a person performaingublic
function demanded the advantage or made the peafarenof an
official activity conditional on the receipt of tredvantage. Another
element of the application of the graded type B #ssessment of
social consequences, as they are not significant.

4.1.4. Aggravating circumstances (graded types)

The acceptance or promise of an advantage in réura conduct
constituting the breach of law (art. 228 § 3 of tRenal Code)
constitutes the graded types of venality associatitd aggravated
liability. Another type of graded venality is magian official activity
conditional on the receipt or promise of an advgatar a demand of
an advantage (art. 228 8§ 4 of the Penal Code). Henvenaking an
activity conditional on its obtaining is called bkaail, which corners
the interested person (as often a matter of vitpbortance depends on
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giving the advantage). If a person performing alipdanction makes
an official activity, the performance of which isquired by the law,
conditional on the receipt of an advantage, suahdgot justifies
a cumulative qualification of the offence. Undet. 228 § 5 of the
Penal Code, the acceptance or promise of an adyantf
considerable value constitutes the graded typeiohlity.

Art. 229 § 3-5 of the Penal Code specify the gragees of bribery.
Higher liability is attached to inducing a persoexfprming a public
function to violate the law in exchange for an ad&ge or a promise of
an advantage, as well as giving an advantage &br swiolation. Under
8§ 4, a graded type is also giving or promisingnaricial advantage of
considerable value to a person performing a pdibfiction. Under § 5,
giving or promising a financial or personal advget#o a foreign public
official in connection with performing the functiois subject to an
analogous penalty as in the two above paragraphs.

Article 296 of the Penal Code sets out two gradmung: § 2,
which relates to the situation where the perpetratits in order to
gain an advantage, and 8§ 3 where the perpetratsesa significant
material damage. However, art. 115 § 6 of the Pddadle in
connection with 8 7 sets forth that a significaatnége is damage of
the value of PLN 1,000,000 at the moment of itppeation.

Also art. 296a § 4 of the Penal Code defines tlazlept cases,
where the perpetrator, by their conduct, causeagrafisant material
damage to the entity which employs them. The nmaltdemage refers
to the loss which the injured party suffered aslwasl the benefit
which they could obtain if the damage was not cduse this case,
the material damage has the civil law meaning.

Article 299 of the Penal Code defines two grademksy The first
one is specified in 8 5, where the perpetrator mct®operation with
other persons. The other one refers to situatidrerevthe perpetrator
obtains a considerable advantage. Acting in codioerés understood
as co-perpetration and forms of criminal collabioratbased on
mutual agreement (including aiding and abetting)e Tagreement
must be concluded by at least three persons wisfelmownership,
carry it abroad or deposit funds originated fromamised crime.
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The provisions of art. 2718 3 of the Penal Code gt the
attestation of an untruth in order to obtain anastia®ge as a graded
offense. The subject of the offense is a persohoaised to issue
a particular document on somebody else’s behalf.

4.2. Civil liability

An act of corruption may cause damage to the asdatse office
which employs the corrupt officer as well as ofasthatural or legal
persons. In determining the amount of the damagsechby the act of
corruption, both the actual damage and the losgrafits are taken
into consideration.

Under the binding law, civil liability for the damga caused by the
negligence or omission of an official in connectiovith the
performance of official duties is borne by the eoyelr (art. 120 8 1 of
the Labour Code and art. 417-407 the Civil Code), and the amount
of recourse due to the employer’s entitlement axjaime employee
was set out so that the damages are determindu ianhount of the
damage caused, however not higher than the trigiedineration due
to the employee on the day the damage was cauged 18 of the
Labour Code). The employee may be held liable uadierd15, 422
and 441 of the Civil Cod2

4.3. Disciplinary liability

The acceptance of an advantage implies the disaipliliability of
the person who accepts the advantage and has dhgés stf an
employee. Art. 52 § 1 of the Labour Code sets loeitnhost restrictive
form of an employee’s responsibility. The employerentitled to
terminate the employment contract without noticee dip the
employee’s fault under disciplinary procedure.

89 K. Scipien, Za co odpowie uezlnik? (What is an official liable forp
<http:/ffinansepubliczne.bdo.pl> (as of 8.4.2011).
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Art. 52 § 1 of the Labour Code determines threegopaisites, out
of which each may constitute the grounds for emplet contract
termination without notice due to the employeelidttarhey are:

— grievous breach of the basic duties of an employeiery
acceptance, shows the features of grievous brdaitte auties
of an employee,

— in the employment term, perpetration of a crime the
employee, which precludes their further employmentthe
occupied position if the offense is obvious or Hasen
acknowledged by a final verdict. Bribery acceptacoestitutes
a glaring contrast to these requirements and therehay give
rise to the termination of an employment contradéthewut
notice due to the fault of the employee. The diztfon of the
»obviousness” of an offense is the subject of dispun legal
doctrine, and it happens that the employer — outanftion or
for other reasons — delays the termination of timpleyment
contract without notice until the court issues rafidecision.
However, where it comes to temporary detention, the
employment relationship expires with the lapse ahé@ths if
the contract was not terminated without notice teethue to the
fault of the employee (art. 66 § 1 of the Laboud€&,

— the loss of entitlement to perform duties on theupded
position. This reason is rarely used in practidas prerequisite
may be applied in relation to an employee who atarepting
a bribe has been deprived, by court or other aityhor
permissions required to perform the duties on ii&tiag post.

Even if the employer does not exercise the entélento terminate
the employment contract with the briber under 8&.8 1 of the
Labour Code, the acceptance of the bribe justihiesuse of mitigated
means, such as termination of the employment cointwéth notice.
As the reason for the termination, the employeiciigs e.g. the loss
of trust, the breach of the binding official praetior of the code of
honour, having a negative impact on other empldyms$ormance or
on the employer’s image.
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The rulings of the Supreme Court are very stricoutbthe
considerable degree of an employee’s fault as eequisite for the
termination of the employment contract without oetiThe employer
should consider if it is in his interest to takee tbecision on the
termination without notice, as it may involve thékr of the
employee’s return to work, due to the court’s rglimnd award of
remuneration due for the time without work or comgegion. It might
be more advantageous to terminate the contractuthal way,
justifying it with the employee’s conduct which rhig be an
insufficient reason to terminate the contract daehis/her fault.
Embezzlement of property of the employer is alwagsave breach of
fundamental obligations of employees, regardlesghafther due to its
value, it constitutes a crime or misdemeaffbur

0K, Jakowski, E. ManiewskalomentarACommentary LEX 2010,Komentarz bigcy
do Kodeksu prac{Current Commentary to the Labour Chdewww.e-omega.lex.pl>
(as of 8.4.2011).
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5.1. Ethics in business

Business is extremely vulnerable to corruption, pravides many
opportunities for dishonest behaviour. The imparéaaf this problem
is serious, because corruption not only breaksles. In everyday
life, we deal with situations where behaviour comiyaegarded as
reprehensible is not unlawful.

In the process of combating corruption, an impdrtesie is
assigned to codes of ethics. The codes are collectif established,
written standards of conduct relating to varioushawours of
employees. They regulate the activities of the tgntinstitution,
office, they tend to list the rules, which havebi followed in their
business by the addressées

Each company operates in the environment of otperators, as
well as clients, customers or counterparties. Ehonnected with the
occurrence of situations involving the existence noény ethical
problems such as competition, promotion or relaimos with
business partnéefs

Therefore, the code of ethics should be part of ¢benpany
development. Ethics shows us the attitude and hbedmavowards
other people. It indicates what to do and how tétdo that everyone
knows what is right. It is a guarantee of corregdationships inside
and outside the compafly

Entrepreneurs are increasingly seeking to inclugnents of
organisational culture in a company’s codes. Thisgga competitive
advantage, which the company otherwise would notabk to
achieve. A well-designed code of ethics helps togase the profits of
an enterprise. This is because it has a directétnpa reducing the
number of cases of corruption, fraud and the sleddlad practices. It

"1 Centrum Etyki Biznesu (Centre for Business Ethics)ww.wspiz.pli~cebi> (as of
8.4.2011).
2 M. Szymaska-Basterkodeks etyczny — jego rola i znaczenie w firf@isde of Ethics —
its Role and Meaning in a Companyghttp://marek.wojciechowski3.nf.pl/Blog/289
/Kodeks-etyczny-w-firmie-Moda-czy-potrzeba/etykaras-globalizacja-clienting/> (as of
12.5.2011)
3 <www.etykabiznesu.pl> (as of 8.4.2011).
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reduces the number of conflict of interest situagiolt increases the
confidence of clients, customers and partners. his way, the
credibility and loyalty of staff may incredée

In Poland, the model code for entrepreneurs idement of ethics
in business which is developed, by the ,InstitateRrivate Enterprise
and Democracy” Foundation on request of the Nati@i@amber of
Commerc&. The objectives and the nature of development are
reflected in its preamble. Individual records mag helpful to
entrepreneurs in preparing their own version ofdbeument:

Building a market economy in Poland is connecteth vihe
necessity to observe the rules of ethics and emneprial culture.
The National Chamber of Commerce sees the pur§inbmesty and
integrity in business activites among a growingowp of
entrepreneurs for whom adherence to ethical statsland generally
accepted patterns of behaviour becomes a reality. The National
Chamber of Commerce encourages businesses to &lugés of
ethics and inform customers and counterparties toTte code of
ethics in business may be the model for these ,radepted by
individual entities. The National Chamber of Comoeeiis of the
opinion that in all business activities, the prasgion of fundamental
values and appreciation of ethical obligations tbiaterested in the
activity of the company is necessary.).

The standards of the organisation performance mlirdg with
employees, contractors, the environment, develdpethe National
Chamber of Commerce, are an essential component ialshe
concept of promotion of ,Business Fair Play” — ahi@al business
conduct. The concept is based on the benefits @hedmpany can
achieve as a result of checking the reliabilityngegrds of conduct
covering the following scopes:

" W. GasparskiKodeks etyczny jako natdzie w procesie budowania i utrwalania
reputacji firmy Centrum Etyki Biznesunstytutu Filozofii i Socjologii PAN oraz
Wyzszej Szkoly Przeddbiorczaici i Zarzmdzania im L. Kaminskiego w War-
szawie Code of Ethics as a tool in building and consolidgtthe company's
reputation Center for Business Ethics, Institute of Phildsppnd Sociology and
the School of Entrepreneurship and Management trefreneurship in Warsaw).

S <www.kig.pl/index.php/Kodeks-etyki-dla-przedsiettiow> as of 8.4.2011), The
Code compiled from materials of the Institute oEBiess Ethics in London.
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— advertising and promotion, e.g. of how to competéoomulate
advertisements;

— contacts with clients and customers, such as nm&facmmplaint
settlement, provisions on warranty;

— contacts with contractors, such as timely paymdjutsaments;

— with reference to employees, it examines the reagon the
termination of employment contracts, checks theltef the
Labour Inspectorate controls, and checks the timasf of
salary payments;

— involving the local community, i.e. contacts betwehe local
community and business, charity and sponsorshipitées, the
environmental nuisance;

— fairness to the State Treasury, i.e. the timelinés®nefits.

The awarded ,Fair Play” certificates are generaliyed for

promotional purposes. Thanks to them, the compangheasises its
robustness.

5.2. Development of anti-corruption programmes

5.2.1. The essence of the anti-corruption programme

As mentioned, corruption weakens the state’s ecgrimyrcausing
high volatility in its operation. The system becamery inefficient,
which is particularly troublesome when planning ibass. An
entrepreneur cannot be sure whether or not themaebl/ prepared
activity will assume benefits. His assumptions mapt be
implemented also due to corrupt relations betwdbaracompanies. It
is always a threat to the basics of the performarican enterprise.
Moreover, corruption intentionally distorts the quetitive process,
making it easier for one party, of course the urdai, to achieve the
intended purpose. This form of doing business Isrimgasurable loss
to the entire national economy.

76 <http://www.przedsiebiorstwo.fairplay.pl> (as 0#&@011).
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Costs of the conduct of business activity are aiognt element
of a company’s operation. Corruption is one of thest costly
positions in its losses.

Taking the above into consideration, each orgapisat
acknowledging the importance of the problem of wption should
decide to take action to minimise risk in this mebalherefore, an
anti-corruption programme within the organisatitiwdd be created.
The adoption of a programme does not prove thaethave been
cases of corruption in the organisation. It onlynfaons that the
institution is able or trying to assess the exgptitsks, in order to
avoid future events or eliminate corruption.

Corruption is subject to moral norms which guide émtity. While
implementing the anti-corruption programme in anteggrise,
a special attention should be paid to the shapingoasciousness.
Patterns of conduct should pass through all lesktke institution. In
a transparent organisational structure, it is @mspensible element of
the employees’ identification with ,the company'thieal conduct”.
While implementing the programme, the entrepreiadso informs the
contractors that he undertakes to run fair busin&ch entity
involved in the common business must be aware @frties of the
anti-corruption programme of the other party.

5.2.2. Anti-corruption programmes creation and mangement

The scope of the anti-corruption programme

The programme refers mainly to the employees ofadiqular
entrepreneur and to his customers. The nature ofiness
relationships should indicate who must be covereith whe
programme. The complexity of the processes whikh fdace in the
enterprise will be of importance. Each process rhasidentified and
analysed.

The main idea of the system should be the extensiothe
requirements of the PN-EN ISO 9001:2009 norm by itemhdl
requirements connected with anti-corruption proegssprecisely
described by the Polish Centre for Testing and ifietion. This
additional norm is referred to as ti&ystem of Prevention of
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Corruption Threats”’. It is a system developed jointly by the
National Chamber of Commerce and the Centre fortifgesand
Certification. It aims to support the performandecompanies and
institutions which want to increase the confidencgheir fairness. It
may be applied in the entities which have the fiedti quality
management system.

Thanks to the application of the unique risk analythe System of
Prevention of Corruption Threats may help to spet,places” inside
the enterprise which may be endangered by cormpfithis norm
supports the anti-corruption strategy implementecbir country?,
and constitutes part of the general strategy withigscop€. It is the
basis for the preparation of solutions to ensua¢ ali decisions in the
organisation are reliable and, as far as possibfeartial.

Therefore, the anti-corruption programme shoulderretfo the
overall of intentions and actions of an organisatieading to the
elimination of potential corruption threats. Sucpragramme should
be prepared by the company’s board of directors.

A decision formally expressed by the board of doex should
oblige to observe the rules of ethics. It would dmbvantageous to
include the newest anti-corruption strategy of stegte. It will prove
a serious consideration of the issue and a deta#edgnition of
current trends and activities undertaken nationwg&Bnctions on the
infringement of the anti-corruption procedure skidog included in it.
An efficient anti-corruption procedure should forttee company’s
managers to analyse thoroughly the symptoms ofuptian in
particular areas connected with the company'’s iagtiv

T <www.pchc.gov.pl/doc/certyfikacja/systemy/wymagapilf> (as of 8.4.2011).

78 <http://www.mswia.gov.pl/portal/pl/83/149/Przecimidlanie_korupcji.html> (as of
8.4.2011).

79 <http:/iwww.mswia.gov.pl/portal/pl/83/149/Przecizidlanie_korupcji.html> (as of
8.4.2011).

59



The management team’s decision

They key to an effective programme combating thempms of
corruption lies in the hands of the company’'s managnt team.
Without an explicit decision, a company will notnghate improper
conduct by itself. The effectiveness of the adggitdepends on:

« recognition of the benefits of such changes,

« identification of potential threats,

» presentation of the anti-corruption programme tcsifess
partners (everyone should operate on the bashedafame good
practices / principles),

» the system of professional training courses,

» effective problem-solving,

« encouragement to open discussion about the proplems

» on-going analysis of the implemented programme riheioto
increase efficiency.

,DECIDE, PASS, REGISTER, TRAIN AND MONITOR” shoulae
the motto of an entrepreneur who intends to craateffective system of
preventiofi”. The company’s management team should be resfmfaib
making the staff aware of the importance of corampglimination.

Risk analysis of corruption threats

The risk evaluation should be conducted by waynaflysis of the
processes with regard to the identification of ptét sources of
threats. Afterwards, the risk analysis should beie out and risks of
unaccepted levels should be indicated so that tbeepding with
individual risks can be defined in the followinggé. The aim of such
activities is to minimise the risks.

Further on, the organisation must identify curneoiential threats.
A person responsible for risk management shoulapeinted. In this
process, it is important to skillfully assess thte@iveness of risk
management measures. This involves transfer ofrrmrdton to
superiors and co-ordination of activities. To aehiethis, it is

8 Transparency International Poland, Zasady zwaiezapownictwa w biznesie (The
Principles of fighting corruption in businesss)P20s. 28, <www.transparency.pl> (as
of 12.5.2011).
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necessary to determine the anti-corruption polteydards, supported
by due procedures and followed by their impleméarathrough:

1) familiarisation of the employees with the policy ainti-
corruption organisations and with the procedureseation of
an active system of training, continuous upgradofgthe
employees’ skills;

2) introduction of a system of internal control — d#iEn and
elimination of irregularities;

3) reporting of incidents/threats of corruption, irdilg the
possibility to preserve the anonymity of the wigibtbwer;

4) proper handling of the application — the removad agetting
rid” of the cause of irregularities, the analysis order to
prevent similar situations in the future;

5) ensuring that any violation regarding the impleradnt
procedures will be sanctioned;

6) exchange of information/experience — both on tlgamsation’s
forum, and externally, for example, with the orgatibns of the
entrepreneurs (domestic and international);

7) evaluation and update of the programme/procedures.

Carrying out of the proceedings with corruptionkrishould be

a significant element of the system, conducted iwittnastering
activities. Such an activity ensures precise urideding of threats
arising from corruption.

Advantages of having an anti-corruption system by flansparency
International ®-:

1) providing better access to international markets;

2) increasing the opportunity to obtain a governmemtract;

3) providing better protection for enterprises and lewyges
against legal penalties, loss of license or belagga on the so-
called blacklist;

4) good reputation of the business makes it more cditten in
terms of sale/purchase;

81 As above.
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5) running of an ,ethical” business, which automaticédlecomes
a good workplace, creates positive relationship iemproves
the morale;

6) business, which becomes more attractive for firsnci

organisations;

7) the opportunity to save money that otherwise woblel

squandered on bribes and other incentives.

In practice, interesting innovations in the condtian of the
discussed mechanisms to prevent risks can be dukeihe Det
Norske Veritas certification company released d toaneasure the
effectiveness of management, aiming to reduce itheof fraud and
corruption: Fraud and Corruption Resistance PfGfila 2007, DNV
has developed a resistance profile for the firdisR@ompany. In the
same year, the Polish translation of the book bylyér and M.
SamociuR® appeared on the market. The authors call for the
construction and implementation of the ,immune egstof the
organisation”, which will reduce the level of emypde® motivation to
commit fraud and introduce protection against sactions.

5.2.3. Anti-corruption policy

The principles of anti-corruption policy

1. The policy objective is to eliminate any corruptiphenomena
that may occur in connection with the operation afr
company.

2. The policy takes into consideration the strategy @meration of
state bodies which aim to eliminate corrupt behangdrom all
spheres of the economic and social life.

3. The implementation of the provisions of the polgtyould rest
on all participants of the business process — #messity to
familiarise all customers and contractors with pbécy.

82 Fraud and Corruption Resistance Profile — FCRPY [2005-2006 Det Norske Veritas.
83 N. lyer, M. SamociukDefraudacja i korupcja. Zapobieganie | wykrywaffienbezzlement
and Corruption. Prevention and detecfipiWarszawa 2007.
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4. In corruption cases, the person who accepts andgives the
bribe are treated equally.

5. The employees are not allowed to participate in eoyupt
behaviour, including demanding a financial or paseo
advantage.

6. The customers and contractors are not allowed qaiesce to
the proposal or demand put forward by an employleeuo
enterprise.

7. The information about board and transportation reffe by
a potential customer or contractor must be expdicd available
(communicated) to ensure the transparency of thgnbess
process.

8. Customers and contractors are not allowed to dife@ncial or
personal advantages to our employees.

9. The enterprise should implement separate regukatieferring
to giving and accepting gifts, participation in spored
entertainment events and incurring representatipereses.

10. If the customer/contractor suspects that a cowogeatured
behaviour may occur, they should immediately previelevant
information to the company management team. If such
suspicion relates to the company’s management teébm,
information should be passed to the relevant lafereament
agencies.

Good practices

1. The involvement of all parties of the business @ssqemployees,
customers and contractors) in order to communtbatg@olicy and
to educate in to comply with the policy.

2. The company is committed to adopting the Code bicEt(if it
does not have one yet) — fair dealing is esseftighealthy
business relationships.

3. Providing regular training courses in Ethics and tiAn
Corruption Policy.

4. The system of internal control — determination atfichination
of all existing business processes in the organisat
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. Defining clearly the results of corrupt behavioausd of non-

compliance with the Anti-Corruption Policy — inclnd a financial
penalty, loss of the occupied position and notif@@asent to law
enforcement agencies.

. Cooperation with contractors in order to eliminaterrupt

behaviours.

. The breach of the Policy means the breach of tgelagons,

especially of internal procedures.

. Familiarisation with the newest domestic and inational

trends referring to combating corruption.
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Example 1 (art. 228 of the Penal Code)

An employee of a state-owned enterprise was missigeral
weeks to the jubilee of 30 years of employment. Xpeetedly, she
was listed for collective dismissal. The CEO of twmmpany found
a solution to this situation by offering her thaesvould not be made
redundant provided she would give him the whole amamf PLN
2,845.81 due to her because of the jubilee. The amoagreed and
when she received the payment she went to the GEfv¢ him the
promised money, but she took a dictaphone with Bee met the
deputy who claimed to know the situation and offete take the
money. While recording the conversation, she askedount the
money aloud. She also asked if she could keep @&zgito memorise
the jubilee. The deputy refused claiming that tipeeament referred to
the whole amount. The District Prosecutor's OfficeR. brought
a charge of accepting a financial advantage in ection with the
performance of a public function. The deputy waarghd with aiding
and abettin.

Example 2 (art. 228 i 229 of the Penal Code)

An entrepreneur of the car industry gave bribesutoms officers in
exchange for the acceleration of the clearanceedwe. Altogether,
thirteen persons were detained (customs officatsg@reneurs, an expert
of the Polish Motor Association and the owner efthistoms agency).

Example 3 (art. 230a of the Penal Code)

The owner of the accounting office wanted to avibispection.
She offered PLN 10,000 to a person working in a é&iorcement
agency. The person reported it to the superiors.

Example 4 (art. 296 of the Penal Code)
In August 2007, the president and a managementlboamber of
the E company sold a 10 ha plot to the B compang pitice much

8 D. Palacz, D. Wimicki, A. Woijtkowski, Korupcja i mechanizmy jej zwalczania
(Corruption and the mechanisms of fighting corrugtioWarszawa 2001, s. 4.
<http://www.batory.org.pl/korupcja/pub.htm> (as80t.2011).
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below the market value despite the fact that thieldss offered even
twice as much. As it turned out several months,ltte value of the plot
increased several times although the new ownerndid make any
investments. The former president together withnttamagement board
member endangered the company to the loss of rigiaNy18 million.

Example 5 (art. 296a of the Penal Code)

The owner of a production company came across trlaisg
phenomenon while selecting the components for ithaéuation of goods.
A group of engineers was not able to compose auptatith the use of
cheap but good domestic components. Only the udereifjn, much
more expensive components, was effective. The ofenad out that the
company selling foreign components gave attracommissions to his
engineers. The producer dismissed the engineemrapidyed new ones,
who managed to use the cheaper components.

Example 6 (art. 231 of the Penal Code)

The company produced waterproofing materials aniesitdes.
Cold glue was one of such materials. The compaueagted for
a proper certificate. However, the institution isguthe certificates
unjustifiably prolonged the certification processsgite the fact that
the producer provided all necessary materials aaxendue payments.
Only after three years the certifying authority esgt to technical
approval. However, at that time, competitive EU duats were
launched to the market and the production lostesens

Example 7 (art. 296a of the Penal Code)

One of the companies producing construction madsen@as
requested by an architectural studio to place thsiterials in the
projects developed by the studio in exchange fomjymission”.

Example 8 (art. 228, 229 of the Penal Code)

Two businessmen bought land from dozens of farnvengre the
authorities planned to build a road. The first ggad PLN 99 per
square meter of land, and the next day he solddbeired area of 2.7
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thousand rhto the city at the price of PLN 390 pef.nThe other
businessman bought the land at PLN 107, and soRLkt280. The
city lost PLN 1.9 milliof>.

Example 9 (art. 296 of the Penal Code)

The Vice Presidents of a state-owned company signegigreement
with journalists to create a favourable image @& dompany. In the
agreement, the journalists, acting as a compamymitbed themselves to
block the media speculation about the planned imesss, to protect the
board against press attacks and to counsel aftemation leaks. The
agreement amounted to 15 thousand EUR. After tmmeaths the
contract was terminated. The board paid each ojotm@alists over 60
thousand a month, although they developed onlyngiredry assumptions
of the PR plan for the compafly

Example 10 (art. 228, 229 of the Penal Code)

A city board member and a municipal councillor wen€Canada to
watch Canadian companies dealing with waste disp®ka trip was
paid by the company which later entered into areagent with the
city in order to build a municipal waste procesgitant.

Example 11 (art. 299 of the Penal Code)

For over six years, three entrepreneurs ran a coynwhich was
not registered as a VAT payer. The company isseedral hundred
fictitious invoices, which documented the sale efvies or goods
which had never taken place or which had been padd by other
entrepreneurs. The false documents aimed to decteaslue tax and
the income tax. The State Treasury lost severdibmitlotys.

Example 12 (art. 305 of the Penal Code)
A construction company noted that in the tenderenmt which
they received some pages were missing. After aemrintervention,

8 Transparency International Poland, Corruption Mépoland, Warszawa 2001, p. 106.
®ibid., p. 114.
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they were informed that the missing page is irr@hg\o the terms of
the tender. The employee accepting the reply didoag attention to
the difference between the above pages. Afterwérdsned out that
the difference was significant enough to reject t@nstruction
company’s bid due to formal shortages, it did rmttain the required
list of equipment which had to be delivered toithestor.

Example 13 (art. 296 and 296a of the Penal Code)

A former director of a bank branch, currently theegaident of
another bank, was accused of granting high amaooantsl to five
companies. From the very beginning it was cleat tingy would not
be able to repay them. However, the bank kept gitirem further
loans despite their not paying back the previoussor©One of the
companies belonged to the president’s son, thddemts wife was
employed in the company and the loan applicatioasevsigned by
the president’s cousin. The bank branch lost st leaN 50 milliorf”.

Example 14 (art. 228, 230 and 231 of the Penal Cgde

The former president and the former city board memit B were
accused of accepting bribes in the amount of PLN #ousand in
connection with issuing the permit for constructiand usage of
hypermarkets on a plot originally allocated for siog development.
The advocate who was the co-founder of the compatmch was
meant to transfer the bribes, was involved in tec

Example 15 (art. 231, 296 of the Penal Code)

The management team of a state-owned company weuvsed of
abuse of power and non-fulfilment of duties whilandling the
company’s property. While ordering the equipmelmg, district board
concluded very unfavourable contracts, paying mucihe than they
would pay for individual devices. The State Tregdost about PLN
11 million.

8 ibid, p. 62.
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Example 16 (art. 296a, 299 of the Penal Code)

The manager in the stationary telephony departe®ablished slush
funds for lucrative foreign contracts. He was instied by his superiors.
The funds were used to bribe potential foreign Beygy customers and
officials. Citizens of seven states were involvedhie case. The value of
suspected transactions amounted to over PLN @milli
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When the entrepreneur is endangered with corruptidsecomes
necessary to be able to combine the provisiondheflaw and the
procedures arising from the law. Therefore, infilmther part of the
book, proposals to cope with such situations aeeqarted.

However, there are no ideal algorithms of procegglithe use of
which will bring the desired result. The presentddorithms only
outline the general principles of behaviour foremteneurs. With regard
to untypical situations, their use cannot excludactual assessment and
common sense while taking a decision on the coniduet particular
situation. One of the basic social behaviours neducorruption is the
refusal to give or accept a bribe. One must beathat getting involved
in a corrupt situation often has an impact in ferrtife. By non-disclosure
of such a situation, we become ,hostages” of th@earpetrator of the
offense and of other persons, if involved. By atingitto have given
a bribe before a law enforcement agency finds lootitethe fact, one may
get advantage of the so called impunity clausechvigiuarantees the
entire impunity due to giving a bribe.

An example may be a case instituted on the groofnitie notification
and taking advantage of art. 229 § 6 of the Pende®y a construction
entrepreneur. After winning a tender, while accdshptg the
construction works, was forced by the principalgtee him financial
advantages on regular basis to be paid for the smddke. There are
procedures in which corrupt behaviour may be stdjeio sanctions:

« the official procedure — by notifying the superiofg¢he corrupt

person,

» disciplinary or professional liability — by notiftyg proper law

enforcement agencies,

« penal liability — by notifying law enforcement agés (in the

case of an offence perpetration).

Two first procedures are recommended when thefambrouption
does not have all features of an offence, i.eraétks the principles of
ethics, dignity of the profession or professionalties, e.g. the
meetings of the contractors and the tender comenittembers outside
of the principal’'s office after office hours, fregnt telephone calls
between the committee members and the contraciths. third
procedure is presented below.
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7.1. The algorithm of procedure for an entrepreneur

exposed to an attempt of corruption, the situationin
the relation between an entrepreneur and an officia

In the event where an official suggests ,settlitlgs matter in

a different way®, meaning the matter the arrived with at the

office®, he should be informed that such conduct could be

treated as an offence.

In the evenivhere the official continues demanding a financial

advantage or a promise of such advantage, he sheuigked

for an exact interpretation of his conduct by agkiwhat do

you mean by thi®” The suggestion itself to ,settle the matter

in a different way” does not provide sufficient grals for

stating the attempt of corruption. At the same tiihies advised

to appoint a third person to confirm the coursewnts. It may

be the person who came with the entrepreneur toffiee or

somebody else, e.g. another applicant or official.

To inform theofficial’s superior or the superior authority.

In the event where the official is expressly wiljimo accept

a bribe, the entrepreneur should refer to the tiitaas to an act

of corruption and undertake the following acti\stie

1) to pursue to obtain as much evidence as possible to
acknowledge the perpetration of the offence, eadkst
recorded, indication of witnesses. In the eventgiving
a bribe to the official, indicating the place whehe bribe
was hidden;

2) to inform the official that he perpetrated the affe of
venality;

3) appoint third persons for further activities, ngitily the
official’s superior on the event (if a corrupt sition took
place on the premises of the entrepreneur andssible, to

8 Corruption is characterised by developing symboksming to camouflage the conduct.
In such situations, the bribery is defined as gatihg the Polish kings” (I'm offering
Jagielto to avoid trouble).

8 As much as possible, an entrepreneur should d#abfficial matters in the office.
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perform the so called civil detention of the oféigi under
art. 243 § 1 of the Penal Code;

4) to perform all activities with the official in theresence of
the third person. It is exceptionally important digethe
threat of defamation;

5) to notify law enforcement agencies on the event
immediately, e.g. the CBA, Police (art. 304 § 1tle#d Code
of Penal Procedure — the so called social obligatid
notification on an offense) and the official’s stipe

If an entrepreneur acknowledges that the aboveites will be
ineffective in the sense of evidence, immediatdtgraleaving the
office he should seek advice of law enforcementneigs. These
services have the trial and operational powers el as technical
equipment which allow preservation of evidence. Tegson who
reports may request not to disclose their namen Ttiee activities
will be undertaken as operational and investigatiomnes;

1) to await an officer of a law enforcement agencgetber with

the entrepreneur;

2) to leave further activities to the officer of thalled service, on

the scene of the event;

3) to remain at the disposal to undergo trial actegit{e.g. the

notification on the offence, testifying as a witses

An entrepreneur is not allowed to:

1) behave in a way which might give rise to recognitias

a provocation, incitement or solicitation to cotiap;

2) procrastinate the notification of the law enforcemagencies

— if they did not do it in the office, they shouddcomplish it

immediately after leaving the office.
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7.2. The algorithm of procedure for an entrepreneur
exposed to an attempt of corruption, the situationin
the relation between an entrepreneur and another
entrepreneur

The penal law analysis conducted in this studyalto state that
in no area of law there is such a smooth transitiom legality to
a state of lawlessness. When assessing a corrupgviber, the
following circumstances should be taken into coasition: custom
existing in a particular social group, amount arature of the
advantage accepted as well as its aim. An evententhe fulfilment
of the features of an offence of venality or bribdoes not constitute
a prohibited act is the occurrence of a countertgbehe custom
which had long been recognised as a circumstanatuding
illegality. However, it must be stressed that thisreo custom to tip
a person performing a public functf8n

It is also important to establish a line betweegeatable and
unacceptable benefits. It requires a reply to maungstions, e.g. to
whom the advantage is beneficial and to whom litaigmful, whether
the advantages are recorded or covered in the aorispaccounting
books, whether they are reported to be taxed, laogelthe sums are,
whether the advantage is given before or aftetriresaction, whether
the advantage constitutes a discount in the doctam@dvantages
which undermine fairness of the negotiation procesmcluding
transactions, etc. are unethical. They are suspgEmhen they are not
a common and explicit practice, as tipping in saoentries, which is
recognised as improper in other countfies

The standards of conduct developed in building ress
relationships allow for some forms of gifts to beey to others, but
they should not exceed certain amounts and valled &re
conventionally accepted as symbolic. However, thedg or services
offered within such activity sometimes cause a lamhdifferentiating

% Compare B. Kolagski, ibid.
%1 <http://etyka-biznesu.elf24.pl> (as of 8.4.2011).
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between a courtesy commonly accepted in a particolsiness
environment and obtaining a friendly attitude oé therson having
power to take decisions which are favourable tactirapany?.

To summarise the above, a conduct regarded asfamcefin the
relationship between an entrepreneur and an dffildas not always
have the features of an offence in the relatiomveen entrepreneurs.
In the event of stating a conduct having the feztwf an offence in
the relationship entrepreneur to entrepreneus, jiistified to conduct
activities including a modification regarding theese of the offence,
basing on the above algorithm relating to an enéregur — an official.

7.3. The algorithm of procedure for an employee exgsed to
a corruption pressure or possessing information on
a corruptive behaviour of another employee (a situ#on
inside an enterprise)

 An employee notifies his immediate superior on thent
according to the internal procedure. In justifiedses, the
employee notifies directly the owner of the entifthe
president).

» If possible, the employee should obtain as mucllende as
possible on their own, to confirm the perpetratioh the
offense, e.g. the recording of the conversatioa,dbcuments,
witnesses.

« The employee provides the superior with the mdtera
indicates their place.

» On the manager's or the entity owner's request)|aggtory
proceedings are instituted. If an offense is aao®t, the case
is submitted to a law enforcement agency.

« If the manager or the entity owner (the president)siders the
evidence ineffective, they request the assistarfcéhe law

%2 ComparePolscy przedsbiorcy przeciw korupgjilnstytut Bada nad Demokragj
i Przedsibiorstwem PrywatnymRolish Entrepreneurs against Corruptidnstitute for
Private Enterprise and Democracy), Warszawa 2008.

79



enforcement agencies, e.g. the CBA, the Police.n,Thiee
activities will be undertaken as operational andegtigational
ones.

« The above mentioned law enforcement agencies catepéo
the extent necessary to check the information erupton and
obtain the evidence.

« The company’s management analyses the event todiutde
proper organisational and legal alterations which prevent
similar situations in the future.

7.4. Anti-corruption prevention — methods to reduce
corruption

« ,Example from above” — promotion of honest and $arent
principles. The employees must be sure that thesrgup’
conduct is honest and they will enforce honestynfiathers. It
should be prioritised to popularise the belief thiatations will
not be tolerated and ,swept under the rug”, and #each
offence will be reported and explairfigd

« Implementation of the reporting system — the sapershould
know what tasks are carried out and how they amgecbout by
the subordinates. Reporting is a disciplinary tdoi the
employees and in the event of irregularities, italso an
important piece of evidence.

» The procedure of notifying the superiors on oneispgions
(whistleblowing) — as short as possible, e.g. diyeto the
management team; assurance of confidentialitydporters.

« Determination of the employees’ scope of obligation
elimination of discretion in the manner of perfangibligations.

« Staff turnover within working teams — the changdénesult in
higher transparency of decisions and impede interna
connections fostering abuse.

93 Compare:Profil odporngci organizacji na defraudagji korupcg (Organisation
Resistance to Embezzlement and Corruptieundacja Det Norske Veritas.
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» Risk analysis — assessment of corruption risksjrttieduction
of procedures to ensure the special protection.

» Adoption of the rule of contacts with an officiatausively in
the office seat and each time documenting this fact

« Application of the rule of two pairs of eyes — antrepreneur
should be accompanied by a third person when ngeetm
official.

« The principle of a written form, documenting adies
connected with the office, e.g. at public procuretae

» Avoiding the use of corporate resources for undaiunlawful
purposes.

« The company cannot delegate or authorise anyoriemsfer
any money or give gifts or submit promises to tfansoney
or give a valuable object to any person or forlihaefit of any
person, including ,public officials” in order to taklish or
maintain a business relationship, obtain other iaidgge or
posing the suspicion as to such purpose.

« The company's account books and records must aetyra
reflect transactions and the sale of state assets.

« Employees involved in international transactionsstmefer to
the anti-corruption policies in force in the couedrwhere the
company operates, in order to skillfully respondiinsituations
involving the transfer of funds (assigning a perggrm knows
the contractor’s native language of negotiatiomisa

» Application of the code of ethics and the SystenPvention
of Corruption Threaf$ — a code prepared together with the
employees has the biggest chance to be applied.

» Reporting corruption, both in the internal procedand to law
enforcement agencies (the possibility to benefamfr the
impunity clause).

« Principles of cooperation with external entitieso—+reduce the
likelihood of corruption risks.

% See: chapter 5.
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« The introduction of the principles of giving/acaept gifts and
participation in informal business meetings (sushdiners,
cultural or sports events, sports).

» Prohibition of giving presents, where it could béerpreted as
a bribe or compensation for a business favour.

« Prohibition of giving presents to persons perfognioublic
functions.

« Checking compliance with the principles of givinggapting
gifts — control measures.

« Fair competition with competitors, without undermip their
reputation (strengthening one’s own reputation).

o If in doubt, ask the NGOs or law enforcement agemdor
assistance.

According to the OECD guidelines, companies shadtl offer,

promise, give or demand a bribe or other unduergdyga to obtain or
maintain an unfair commercial or any other advaatdgey should
not be encouraged to offer bribes or other unlawéuefit, i.e.:

82

1) they should not offer or be influenced by demarmtgpiiyment
to officials or business partners of any paymentobd the
amount of the contract; they should not use sultraots to
transfer money to officials, employees, businestnpss, their
relatives or related entities;

2) they should ensure that representatives’ remuoerais
appropriate and received for legitimate servicégjecessary,
a list of representatives responsible for the @atisns should
be prepared;

3) they should increase the transparency of activiliesombat
corruption and extortion by, among others, the ldgae of
management systems, which the company has adopted,;

4) among the employees, they should promote the pabty
combating corruption and extortion by sharing infation and
training courses;

5) they should adopt management control systems é#uhtce the
potential for corruption and extortion as well asaunting and
auditing practices to prevent the creation of segceounts and
documents which do not present the linked trarmaxtionestly;



6) they should not finance secretly the candidatesofices of
international organisatiofts

7.5. Symptoms of the risk of corruption

In an incorrectly functioning enterprise, the faliag symptoms

may indicate the risk of corruption:

— the lack of procedures referring to the principbésehaviour
(e.g. codes of ethics, principles of giving andegting gifts),

— the employees living beyond their means,

— personal antagonisms among the employees, diffeseimcthe
material status;

— close personal relations among the employees ared
contractors (the risk of collusion),

— meetings with the officials outside of the offiadter working
hours,

— competition for a better position and working cdiutis
— a wider access to the contractors,

— propensity to addictions, e.g. alcohol abuse, gangpl

— unjustified work after hours; not going on holidays

— ignorance of the rules relating to liability fortmns taken,

— concentration of too many powers/duties in the baofdone
person,

— lack of division of powers and responsibilitiestioé employees
and superiors,

— inadequate monitoring and supervision by superiqusor
network security,

— failure to comply with reporting obligations, ersorin
documentation,

— ignoring the complaints submitted against the eyg®s of
a given organisation.

% Guidelines for multinational entrepreneurs, <Hitmw.oecd.org/datacecd/61/41
/38111315.pdf> (as of 8.4.2011), OECD 2004 r.18s14.

83

th



It happens that in the name of incorrectly undedtoterest of the
organisation or in the name of solidarity the itlegities are covered
up, which may result in legal consequences fordimployees who
had the knowledge on the perpetrated offence llitndt report to
a law enforcement agency.

It must be remembered that art. 304 § 1 of the Gafd@enal
Proceedings provides that having learnt about &noé prosecuted
ex officig one has a social obligation to notify the lawceoément
agencies.
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8.1.

Legal capacities

From the perspective of combating corruption crinties following
provisions of the Code of Penal Procedure aregoffgiance:

the institution of the incognito witness (art. 18Athe Code of
Penal Procedure). If there is reason for a sigmfi@apprehended
danger to the life of the witness or the persosedbto him, their
health, liberty or property, the court, and in pmgpory
proceedings the prosecutor, may issue a decisiamaintaining
the secrecy of the circumstances allowing disciosiéithe identity
of the witness, including the personal data. Irhsaic event, the
proceedings take place without the participatiothefparties and
it is covered by state secrets protection;

the instrumenbf the protection of an endangered witness, the
so called minor incognito witness (art. 191 § 3hwd Code of
Penal Procedure). Where, in connection with thetiviies,
there occurs a justified apprehended danger oénad against
the witness or the person closest to him, the wgnmay
stipulate his address. The address stipulation rectw the
exclusive knowledge of the prosecutor and coudadihgs are
served on the address indicated by the witness.

Another law enforcement tool in the fight againstraption is the
institution of the crown witne3% which can be used when the offence
has been perpetrated in an organised group. Anctinelition is that the
witness should inform the law enforcement agencyhercircumstances
which may help to reveal the offence, detect thHeerotperpetrators,
disclose other offences or prevent them; the wstrsb®uld disclose his
property and the property of the other perpetratiues withess should
also commit themselves to make extensive testirimoogurt. The person
permitted to testify as a crown witness is not ectbjo penalty for the
offences or tax offences which he perpetrated.

% The Crown Witness Act of 25 June 1997 (Journalasfs of 2007, no. 36, item 232 as
amended).
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The acts of different law enforcement agencies igeovfor
operational control as well as controlled delivacgeptance of
a financial advantage. These methods are oftenngaished at the
stage of operational works; however, the matemgthered at this
stage are recognised as the evidence in the igagisth proceedings.
These are one of the most effective methods infitig against
corruption.

8.2. Institutional capacities

Following the entry into force of the Act on the £Ba new legal
situation occurred, concerning the prosecutionoofuption in Poland.
The aim of the service is to combat corruption fie tpublic and
economic sector, especially in state and local gowent institutions
as well as the fight against activities detrimerttalthe economic
interest of the State. The officers of the CBA perf investigational,
operational and recognition as well as control, hdital and
informational activities. Within the scope of itsropetence, the CBA
also performs activities requested by the courther prosecutor as
defined in the Code of Penal Procedure.

The CBA was established as a special service tdaboorruption,
however, the system of the state authorities dgaliith fight against
corruption also covers other services (the Potige, Internal Security
Agency) — therefore art. 29 item 1 of the Act oa @BA imposes the
obligation of cooperation, within their competenoag, the heads of the
Central Anti-Corruption Bureau, Internal Securitygehcy, Military
Counterintelligence Service and the Chief Commandérthe Police,
Chief Commandant of the Border Guard, Chief Comraahaf the
Military Police, Inspector General of Fiscal Cohtiéead of the Customs
Service and the Inspector General of Financial rin&tion. The
cooperation refers to combating corruption in steteé local government
institutions, in public and economic life as wellactivities detrimental to
the economic interest of the State.
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The authorities combating corruption take actiorsesn as they
learn about the offence. The information may commenfmedia or
may be reported by institutions or individuals. Trinember of cases
reported by individuals is marginal. It may be spated that there
will be an increase in the number of reports byhialdials who gave
a financial advantage to an offidial To encourage the above, there
have been implemented legal regulations assuritigeeémpunity to
those who gave a financial advantage.

The performance of offices and services is nottdichto combating
this pathology by means of penal sanctions. Threy @¢rform preventive
and educational activities, implement governmerdgmams, present
legislative initiatives. These tasks are also peréal by:

— the Ministry of Interior and Administration,

— the Chancellery of the Prime Minister,

— the Supreme Audit Office,

— the Human Rights Defender,

— the Public Procurement Office.

The phenomenon of corruption is also of interestnemy NGOs,
the so-called third sector, among others Transpgrémernational,
Stefan Batory Foundation, Helsinki Committee fomiéun Rights, the
Institute of Public Affairs, the Normal, e??:.They are referred to as
.watch dog organisations”. Their role is to helpctambat corruption,
which involves:

— exercising control over the implementation of preien
programmes and activities aimed at controlling theblic
administration in this area,

— raising public awareness of the dissemination aivkadge on
corruption to convince the public of the dangersafuption,

— expert work and organisation of scientific confessf and
meetings of experts, conducting research programmes

These institutions are an important element of dempntary state
services in the fight against corruption.

% D. Palacz, D. Winicki, A. Wojtkowski, Corruption... ibid., p. 18.
% Anti-corruption strategy of the Ministry of Agriture and Rural Development,
Warszawa, 9 September 2008 r., pp. 6-7.
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— Centralne Biuro Antykorupcyjne/Central Anti-Corrupt ion Bureau
www.cba.gov.pl
Telephone — Report corruption: 800—-808-808
The information can also be passed via the formlaea on the
website of the Bureau, email or by letter.

— Serwis Edukacji Antykorupcyjnej/Anti-Corruption Edu cation
Portal site
www.antykorupcja.edu.pl

Other institutions and services involved in combatig corruption

— Policja/Palice
www.policja.pl

— Agencja Bezpieczstwa Wewstrznego/Internal Security Agency
www.abw.gov.pl

— Najwyzsza Izba Kontroli/Supreme Audit Office
www.nik.gov.pl

NGOs engaged in the fight against corruption

— Stefan Batory Foundation

www.batory.org.pl

Transparency International — Poland

www.transparency.pl

Centrum Edukacji Obywatelskiej/Centre for Citizeépdbducation

www.ceo.org.pl

Instytut Spraw Publicznych/Institute of Public Affa

www.isp.org.pl

Stop Korupcji/Stop Corruption

www.stopkorupcji.org

Centrum Adama Smitha/Adam Smith Centre

www.smith.org.pl

— Instytut Sobieskiego/Sobieski Institute
www.sobieski.org.pl

— Przejrzysta Polska/Transparent Poland
www.przejrzystapolska.pl
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Other national institutions

— Krajowa Izba Gospodarcza/National Chamber of Coramer
www.kig.pl

— Instytut Bada nad Demokragj i Przedstbiorstwem Prywatnym/
Institute for Private Enterprise and Democracy
www.iped.pl

— Polskie Centrum Badai Certyfikacji/Polish Centre for Testing
and Certification
www.pcbc.gov.pl

— Rada Przedsbiorczaci/Business Council
www.radaprzedsiebiorczosci.pl

— Polska Rada Biznesu/Polish Business Roundtable
www.prb.pl

International institutions and organisations

— Komisja Europejska/European Council
http://europa.eu/legislation_summaries/fight_agafingud/fight_a
gainst_corruption/I33301_en.htm

— EPAC - European Partners Against Corruption
www.epac.at

— Migdzynarodowa Akademia Antykorupcyjna/internationahtiA
Corruption Academy
www.iaca—info.org

— OECD
www.oecd.org/department/0,3355,en_2649 34855 111 1100.html

— ONZ / United Nations
www.unodc.org/unodc/en/corruption/index.html?refrunside

— Rada Europy — GRECO/Council of Europe — GRECO
www.coe.int/t/dghl/monitoring/greco/default_en.asp
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